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The Government of India Act, 1915, is based upon the 
Digest published in the third edition of the Governrnent of 
India, and reproduces that Digest with modifications which 
are mainly verbal. 

The correspondence between the Digest; the Act is 
shown in tjic following Table of Comparison : 
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14 & 5 


Remarks. 

For ‘ British India * the Act substi- 
tutes the synonymous expression 
‘ the territories for the time being 
vested in His Majesty in India ’ so 
aa to bring the language into closer 
conformity with that of the Act of 
1858. It also incorporates in the 
text the title ‘ Emperor of India * . 

Subs. (3} of s. 2 of Digest omitted as 
spent. 


Omitted as unnecessary now that the 
term of office is reduced to 7 years, 
S- 5 of Act also contains words trans- 
ferred from a, 15 (i) of Digest 


In subs. (2) ‘ India ox of any part 
thereof* substituted for ‘ British 
India ’ ; ‘ the levying of war, or 
the making of peace » or negotia- 
tions or treaties with any prince or 
Eta^ * substituted for ‘ any of the 
matters aforesaid *. 

Subfl. (i^ of B. 15 of Digest 
ferred to s. 5 of Act. 
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Digest ’ 

Act, 

ItemarJc^, 
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' i5 


17 

16 


18 

17 


■ ^9 

18 


20 

19 

Language of proviso altered in Act^ 


- 

but without alteration of effect. 

21 


Omitted as unnecessary. Applied only 
to officers of the East India Com- 
pany. Officers holding under the 
Crown in Indiahold during pleasure. 

22 

2U 

Slight alterations of language, but no 
alteration of substance. 

23 

21 


24 

22 


25 

23 


26 

24 


27 

25 


28 

— 

Omitted as spent. 

29 

26 

Para, (c) contains matter which does 
not appear in the Digest but has 
been added in order to reproduce 
exactly the existing law. 

30 

27 

j 

31 

28 

* Pool or personal estate ’ substituted 
for the first ‘ pro£)erty \ and ‘ real 
estate ' for the second * property ^ , 

32 

29 


33 

30 &32 U) 

‘ Real 01 personal estate ’ substituted 
for ‘ movablo or immovable pro- 
perty’. Power to mortgage con- 
fined to real estate. Power to sell 
and dispose of and to purchase or 
acquire property limited to pro- 
perty in British India. Subs. {3) 
of 8. 33 of Digest embodied in s. 32 
(4) of Act. 

34 

31 


35 

32 


36 

^3 

‘India ’substituted for ‘British India*. 

37 

34 


38 

35 


39 

3<> 


40 

37 

S. 38 of the Act reproduces a pro- 
vision (9 Edw. 7, c. 4, s. 4) for the 
appointment of a vice-president 
which does not appear in the body 
of the Digest but is referred to in 
a note on Digest s. 42. 

S.^i of the Digest, which was merely 
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Digest. 


Reinarks. 

explanatory, is not specifically re- 
produced in the Act, but efiect is 
given to it by the language of theAct. 

42 

39 


43 

40 


44 

41 


45 


Not rej>rodu0ed. The power to ap- 
point a, president oi the Council is 
virtually repealed by the oblig^ 
tion to appoint a vice-president. 

46 

42 


47 

43 

Language changed in consequence of 
the omission of a. 45 of Digest. 

48 

44 


49 

45 

In subs, (i) the words ' and of all 
matters which ought, in its opinion, 
to be reported to him, or as to 
which he requires information ’ 
added to reproduce old ena ct ments ; 

‘ direction and control ’ substi- 
tuted for ' authority ’ ; * govern- 
ment ’ substituted for * authority \ 
In subs. (2) power of suspension or 
removal added. 

50 

46 

This section of the Act reproduces 
only subs, (i), (2), and (3) of s. 50 
of the Digest. The effect of subs, 
(4) is preserved by the terms in 
which the Act is drawn. The 
powers given by subs, (5) were ex- 
hausted by the notification in the 
Gazette of August i, lyiz. See 
S3, 102 (2), ro5 and 107 of the Act. 

51 

47 

After 8. 47 of the Act is inserted a 
new section (48^ requiring each 
Governor to appoint a vice-presi- 
dent of hifl executive council. See 
note to s. 72 of Digest. 

52 

— 

Omitted as mqyely explanatory. 

53 

50. 51 

Provisions of existing law set out 
specifically, instead of by refer- 
ence. There are slight differences 
between the procedure of the Gov- 
ernor-Generar s Council and the 
procedure in the Councils of Gov- 
ernors, 

After a.-' 5 1 of the Act is inserted a new 
section (52) reproducing existing ^ 
^rovisiofts as to the Paovince of Agfa . 
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54 

49 

-o 

55, subs. (I) 

53, subs, (i) 

The words ^ with or without an 
executive council ’ added. 

Subs. (2) of a. 53 is substituted for 
part of subs, (i) of s. 74 of Digest. 

’55, subs. (2), 

54 

Language of subs. (3) in Act slightly 

(3), & (4) 


altered. 


After a. 54 of the Act are inserted 
three new sections (55, 56, and 57) 
relating to executive councils for 
lieutenant-governors {see note on 
page 2iS of Digest) and a section 
(58) enumerating existing chief 
o ommisaionciehixia . 


5b 

59 

Language slightly altered bub sub- 
stance not changed. 

57 

60 


58 

61 


59 

62 


60 

63, subs, (i) 
to (6) 

Reproduced with verbal changes. 

61 

64, subs, (i) 



&(2) 


62, subs, (i) 


S. 63 (2) of Act provides for the 
quorum being fixed by rules. 

62, subs. (2), 

64, subs. (3), 

The reference to a President is omit- 

(3) 

(4) 

ted from s. 64 (3) of the Act in con- 
sequence of the omission of a. 45 
of Digest. 

63, subs, (i), 

65 

Some verbal changes. The provi- 

(2 ),&{ 3 ) 


sionB of the Act which can be 


Legislative Council are specified in 
Schedule V. 


Subs. (4) of 8. 63 of Digest is covered 
by the wide language of s, 65 (i) 
(f) of Act. 

63, subs. (5) 66 

& ( 6 ) 

^4 by Subs. (1 ) & (2) of s. 64 of Digest amal- 

gamated and language slightly 
altered. 

65 68 

66 69 

67 70 

68 71 

69 72 

— This enumeration of local legislatures 

omitted. See language of s, 73 
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Digest. 

Act. 

71 

73 , 74 

72, euba. (i) 

74, suba. (i) 

72, subs. (2) 

75, subs. (3) 

72, subs. (3), 
( 4 ) 

75, subs. (4) 

72, subs. (5) 

75, subs. (1), 

(2) 


73, subs, (i) 

73, subs, (i), 

(3) 

73, subs. (2), 
( 3 ), ( 4 ) 

76, subs, (i ) 

73, Bubs. (5) 

76, subs. (3) 

74, subs, ^i) 

53, subs. (2) 

54, subs. (I) 
77, subs, (r) 


74, subs. (2) 

Gi 

75, subs. <i) 

78, subs. (2) 

75, subs. (2) 

76, subs, (i) 

75, su^. (3) 

78, subs. (3) 

76 

79 

77, subs. (I), 

80, subs, (i) 

(2) 


77, subs. (3) 

80, subs. (3) 

77, subs. (4) 

80, subs. (2) 

77, subs. (5) 

83, 80, suba. 
( 3 ) 

78 

81.82 

79 

84 

80 

85 

81 

86 

82 

87 

83 

88 


OF INDIA ACT, "fOlS 
Remarhs. 

(4) of Act. A list of local legislative 
councils is giveu in Schedule I. 

Reproduced with differences in laii-^ 
guage and arrangement but with- 
out alteration of substance. 

In view of recent constitutional* 
changes it waa considered con- 
venient to recast the provisions of 
the Digest relating to local legisla- 
tures and to rettrrange them on a 
somewhat different plan. But the 
differences are differences of form, 
not of substance. The Act repro- 
duces in substance the provisions 
to be found in the third edition of 
the Digest. 

S.. 76 (2) o£ the Act does not appear 
ill Digest but reproduces a provi* 
Sion of existing law. 

The power to constitute new lieu- 
tenant - governorships has been 
transferred from Part VI {relating 
td Indian legislation) to Part V 
(relating to local Governments). 

S. 77 (2) of the Act reproduces a pro- 
vision of existing law. See note to 
s. 74 of Digest. 

S, 78 (i) of Act reproduces a provi- 
sion of existing law. 


Subs. (1) & (2) of 3. 77 of Digest amal- 
gamated and language slightly 
altered. 
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ItefKiiarkJi. 

84 

3 o 

The relcrenoe to ^ President is omit- 


ted from s. 89 (4) of the Act in coii' 
sequence of the omission of .fl, 45 
of Digest. 


90 


86 

91 


87 

92 


SS 

93 



94 


93 

95, aubs. (i) 

The power given by s. 95 (i ) of the 
Act to rciaatate officers, and s. 95 
(2) of the Act, reproduce provisions 
of existing law. 

91 

96 

The words ‘ natural bom ’ in ss. 91 

92 

97 

and 92 of Digest are omitted in view 
of a. 3 of the British Nationality 
and Status of Aliens. Act, 1914 
(4 & 5 Geo. 5, c. 17). 

93 

98 


94 

99 


95 

100 


96 

loi, subs. (2) 
to (4) 

Subs. {3) of 8. joi of Act is new. 

97 

102 


98 

T03 


99 

104, subs, (i) 

Subs. (2) to (4) of 9 . 104 of Act 1*0 pro- 
duce provisions of existing law. 

100 

105 


TOi,aub3.(r), (2) 106^ subs, (i); 

The 2>rovi8ion as to high courts being 


13 1, subs. (3) 

courts of oyer and terminer and 
jail delivery is omitted from the 
Act aa being superseded by 24 & 25 
Viet. 0. 104, B. 9, and Lette-rs 
Patent isBued thereunder. 

loi, subs. (3) 

106, subs. (2) ; 

1 31, subs. (3} 


102 

107 

The provision in a. 107 of Act as to 



consistency with other Acts repro- 
duces a saving in the existing law. 

103 

108, 131, 
subs. (3) 


to4 

log. 131, 
auba. (3) 


.105 

no, J31, 
subs. (3) 


ro6 

III, 131, 
subs. (3) 


roy 


Omitted for the reason, appearing in 
the note to s. 10?. 
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108 

II3, I 3 T, 

S. ^^3 reproduces proYisious 


aiiba. (3) 

pi existing Iftw. See note to s. 06 

T09 

114 

pi Digest. 

uo 




\Ti6, 

T16 of Act rftptoduoea* 


to (4) 

^ provision of existing law. 

1 12 

1T7 



118, Biibs. (1), 

Xpe. provision in s. 113 (2) of Digest 

( 3 ) 

fiB to providing a house for the 

lt4 

121 

Pwhop of Calcutta is omitted as 
S?2hfiL. of. %. 

iuid sa. irg and 120, of Act re- 
produce provisions of existing law. 

II5 

IZZ 


II6 

m 


1 17 

124 

Xpe words appearing in s^juare 

II8 

1^5 

brackets in the Digest are repro- 
duced in the Act. 

1 1 9, flubs. (I), 

127 


(2) ’ 
ii 9 ,sub 3 .( 3 ) 

12S 

gix j^eara * substituted for ‘ five 

' I2t) 


j^ears% to follow 33 Geo. 3, e. 52, 
See note to s, 1 1:9 of Digest, 

S. rag of Act reproduces provisions 
of existiag law, and s. 130 effects 
repeals, with savings. 

121 

1 31, subs, (i). 

S. * 3 ^ (3) ^ ^ point of 



form* and covers Sch. V. 

122 

132 


123 

133 


I 23 A 

55, Bubs. (2) 



63, subs. (7) 
67, flubs. (3) 

74 . ( 5 ) 

76^ Qubs. ) 
5 o, aaba. (3) 


124 

loi, subs, (t) 


13+ 

Sch. I 

Sch. II 

Sch. TI 

Sch. Ill 
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PREFACE TO THE SECOND EDITION 

Tins is a revised edition of a book which was published 
m 1898. 

In the year 1873 the Secretary of State for India sent to 
the Government of India the rough draft of a Bill to consoli- 
date the enactments relating to the Government of India. 
This draft formed the subject of correspondence between the 
India Office and the Government of India, and an amended 
draft, embodying several proposals for alteration of the law, 
was submitted to the India Office by the Government of 
India in the month of February, 1876. After that date the 
matter was allowed to drop. 

• The ease for consoUdating the English statutes relating to 
India is exceptionally strong. The Government of India is 
a^subordinate Government, having powers derived from and 
hmited by Acts of Parliament. At every turn it runs the 
risk of discovering that it has unwittingly transgressed one 
of the limits imposed on the exercise of its authority. The 
enactments on which its authority rests range over a period 
of more than 120 years. Some of these are expressed in 
language suitable to the time of Warren Hastings, but 
inapplicable to the India of to-day, and unintelligible except 
by those who are conversant with the needs and circum- 
stances of the times in which they were passed. In some 
cases they have been duplicated or triplicated by subsequent 
enactments, which reproduce with slight modifications, but 
without express repeal, the provisions of earlier statutes ; 
and the combined effect of the series of enactments is only 
to be ascertained by^ careful study and comparison of the 
several parts, A consolidating Act would repeal and super- 
sede more than forty separate statutes relating to India. 

In England the difficulty of threading the maze of adminis- 
trative statutes is mitigated by the continuity of administra- 
tive tradition. In India there is no similar continuity. 
The Law Member of Council, on whom the Governor-General 
is mainly dependent for advice aa to the nature a^id extent 
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of his powers, ^brings with him from liingland eitlier no^ 
knowledge or a scanty knowledge of Indian administration, 
and holds office only for a term of five years. The members 
of the Civil Service who are posted at the head- quarters 
the Central and Local Governments are engaged in climbing 
swiftly up the ladder of preferment, and rarely pause for 
many years on the same rung. Hence the risk of miscon- 
struing administrative law, or overlooking some important 
restriction on administrative powers, is exceptionally great. 

During various intervals of leisure after my return from 
India in i886 I revised and brought up to date the consoli- 
dating draft of 1873, and endeavoured to make it an accurate 
reproduction of the existing statute law. The revised draft 
was submitted to the Secretary of State, but the conclusion 
arrived at, after communication with the Government of 
India, was adverse to the introduction of a consolidating 
measure into Parliament at that time. It was, however, 
suggested to me by the authorities at the India Office that 
the draft might, if published as a digest of the existing law, 
be useful both to those vrho are practically concerned in 
Indian administration, and to students of Indian adminis- 
trative law. It has accordingly been made the nucleus of 
the following pages. 

The first chapter contains such amount of historical intro- 
duction as appeared necessary for the purpose of making 
the existing law intelligible. The sources from which I have 
drawn, imlicai'eiL in. a. at-, the.. encL of, the.. chaj^teT^. 
There are many excellent summaries of British Indian 
history, and the history of particular periods^ias been treated 
with more or less fullness in the biographies of Indian states- 
men, such as those which have appeared in Sir 'William 
Hunter's series. But a history of the rise and growlh of the 
British Empire in India, on a scale commensurate with the 
importance of the subject, still remains to be written. Sir 
Alfred Lyalls admirable and suggestive Rise and Expansion 
of the British Dominion in India appears to me to indicate, 
better than any book with which I am acquainted, the lines 
on which it might be written. 

The segond chapter contains a short summary of the 
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existii?g system of administrative law in India. This has 
been carefully revised in the present edition^ and brought up 
to date, 

^The third chapter is a digest of the existing Parliamentary 
enactments relating to the government of India, with 
Explanatory notes. This digest has been framed on the 
principles now usually adopted in the preparation of con- 
solidation Bills to be submitted to Parliament ; that is to 
say, it arranges in convenient order, and states in language 
appropriate to the present day, what is conceived to be the 
net effect of enactments scattered through several Acts. 
When this process is applied to a large number of enactments 
belonging to different dates, it is always found that there are 
lacunae to be filled, obscurities to be removed, inconsistencies 
to be harmonized, doubts to be resolved. The Legislature 
can cut knots of this kind by declaring authoritatively how 
the law is to be construed. The draftsman or the text- 
writer has no such power. He can merely state, to the best 
of his ability, the conclusions at which he has arrived, and 
supply materials for testing their accuracy. 

The fourth chapter, which deals with the application of 
English law to the natives of India, is based on a paper read 
at a meeting of the Society of Comparative Legislation. It 
points to a field in which useful work may be done by students 
** of comparative jurisprudence. 

In the fifth chapter I have tried to explain and illustrate 
the legal relations between the Government of British India 
and the Governments of the Native States by comparison 
* with the extra>territorial powers exercised by British 
authorities in. other parts of the world, such as the countries 
where there is consular jurisdiction, and in particular the 
modern protectoratgs. The subject is interesting and 
important, but full of difficulty. The rules and usages which 
govern the relation between States and peoples of different 
degrees and kinds of civilization are in a state of constant 
flux and rapid growth, and on many topics dealt with in this 
chapter it would be unsafe to lay down general propositions 
without qualifying and guarding words. There are quick- 
sands at every step. 
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Since the date of the first edition of this work important 
changes have been made in the Orders in Council which 
regulate the exercise of jurisdiction in African protectorates, 
and the jurisdiction exercised by the Governor-General in 
Council in the Native States of India has been brought into 
line with the extra-territorial jurisdiction exercised under’ 
authority of the British Crown in other parts of the world by 
shifting its basis from an Act of the Indian legislature to an 
Order in Council under the Eoreign Jurisdiction Act, 1890. 

I am indebted for valuable assistance to friends both at the 
India Office and in India. Frequent reference has also been 
made to the minutes of Sir H- S- Maine printed for the Indian 
Legislative Department in 1890. 

But although the book owes its origin to an official sug- 
gestion, and has benefited by the criticisms of official friends, 
it is in no sense an official publication. For any statements 
or expressions of opinion I am personally and exclusively 
responsible. 

I have omitted from this edition certain reprints of docu- 
ments ’^hicli are to be found elsewhere. The charters of the 
Indian High Courts are now to be found in Vol. VI of the 
Statutory Rules and Orders Bevised. The first Charter to 
the East India Company, with some omissions, will be found 
in Prothero, Siaiuies and ConsUiutional Documents, The 
other illustrative documents printed in ch. viii of the first 
edition w^ould find an appropriate place inki selection of 
documents illustrating the constitutional history of British 
India. Such a selection would be of great use to students. 

G. P. Ilbert. 

Speaker’s Court, 

January y 1907. 

PREFACE TO THE THIRD EDITION 

This edition incorporates the two supplementary chapters 
added to the second edition, and makes such further addi- 
tions and alterations as are required to bring the book up 
to date. 

C. P. L 

Sfeakeh’s Court, 

Dei^mher, 1914 . 
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Government of Bombay occupy 
Salsctte and Bassein, 

1776. Trial and execution of Nun- 
comar. 

Maratha War. 

1778. English seize French settle- 
ments in India. 

1779. Maruth:la repel English ad- 
vance on Poona. 

League of Mysore. Marathas and 
Niziim against English. 

1780. Hyder Ali ravages Carnatic. 

1781. Benares insurrection.— Defeat 
of Hyder Ali at Porto Novo, — 
Treaty of Peace with Mariithas. 

Parliamentary inquiries mt(? ad- 
ministration of justice in Ben- 
gal and into causes of Carnatic 
War. — Act passed to amend the 
Regulating Act (21 Geo. Ill, 
c, 70 ). 

1782. Death of Hyder Ali. 

Naval battles between French and 
English in Bay of Bengal. 

1783. Pondicherry and other French 
settlements restored to France 
by Treaty of V ersaill0s. 
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General History. 

1 783 ( January j. Trea ty of Versailles. 
— ^Peaco ftigned betwcenEngland 
and United States. 

1783 (J>eccni ber 23 William 

Pitt, Prime Minister. 

1783. General peace in Europe. 


1786. Burke moTes impcachmcat of 
Warren Hastings. 


1788-95. Trial of Warren Hastings. 

1789. Beginning of French Rcvolu- 
tiun. 


1793. Execution of Louis XVI. 

War between England and Franco 
declared February 11 . 


1795. Cape of Good Ho^ie captured 
from Dutch. 

1797. Battle of Cape St. Vincent. — 
Mutiny at the Nore. 

1798. Irish RcbcUion. 

French expedition to Egypt. — 
(August r) Battle of the Xilc. 

1799. Buonaparte, First Consul. 

1800. Union of Great Britain and 
Ireland. 

Battles of Marengo and Hoheii’ 
linden. 

Malta taken from French. 

1801. AfidLLigtou, Primtt Minfetet, 


India. 

1783-4. Fox’s India Bill introduced 
and rejected. 

1784. Trca.ty of peace with Tipp\i, 
Sultan of Mysore. — General 
peace in India. 

Pitt’s Act establishing Board of 
Control {24 GeoTILaofts.2,c.2^U 

1785. AVurren Hastings leaves India. 
Mahdajco Sindia, (.Vlanitha) occu- 

pi^vs Delhi. 

1786. Act passed to enlarge powers 
of Governor- Genera] (26 Geo. 

Ill, 0 . r6). 

1786-93. Lord CornwaUta, Gover- 
nor-General. 

1787. 'I’ippu sends embassies to 
Paris and Constantinople. 

1789- 90. Tip p u a tfca cks Tra va n core. 

1790- 2. War with Tippu. 

1791. Bangalore taken. 

1702. Tippu signs treaty of jxjaCc 
ceding territory. 

1793. English take Pondicherry. 
Permanent settlement of Bengal. 
Cornwall leaver India. 

Act renewing Company’s charter 
(33 Geo. Ill, c. 32 ). 

1793-8, J, Shore (Lord Tcign- 
mouth), Governor- General. 
1795. The Alanithoa defeat the 

1798- Ceylon taken from Dutch. 
1797- Shah 2cman invades Punjab. 
1 

I 1798-1805. Afarquis Wellesley, 
Go vernor- General. 

1799. Cajjturo of Soring apafcani. 
Death of Tippu. Partition of 
Mysore. 

1800. Subsidiary treaty withXizam. 


1801. Incorx'ioration of Carnatic. 
Oudh cedes territory by subsi- 
diary treaty. 




xx^v 


TABI.^: OF DATBS 


♦ % 
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tgOS. Treaty of AmicRB. Capo 
restored to Dutch, 

1803 (May). War declared bo twee u 
Mnglaud and France. 

1804. Pvtt's accond ministty. 

Niijjuleon, Emperor. 

1805 (October 2i). Battle of Tra- 
falgar. — ^Capitulation of Him. 

( Deecni her 2 ). Ba t tie of Au.h terlit z, 

1806 (January 23). Death of Wil- 
liam Pitt. — ^Minitjtry of ‘ All 
the Talents,'- — Lord Grenville, 
Prirat? Minister, 


IfiiyiA. 


1802. Treaty of Hassein and re- 
storation of Peuhwa. 

1803. League of Suidia and Nagpur 
Raja fMurathus), 

Mardtha War (Buttles of Assay c, 
Ariraum. iaewiu'cej. 

1804. (l.iekwar of Baroda submits 
to siibsidifiry system. 

1805 (July to October). Lord Corn- 
wallis again Governor-General. 
— Succeetled by Sir George 
Barlow (till i Sc)^). 

1806. Mutiny of Sepoys at Vellore, 


Berlin Decrees issued, and Orders 
in Council issued in reply, 

1807. Duke of Portland, Prime 
Minister. 

1808-14, Peninsular War, 

1809. ^Valeheren expedition, — -Bat- 
tle of Wagrtirti. 

Perceval, Prime Minister. 

English occupy the Caiie. 

1810. Mauritius taken from French. 

1812. Napoleon invades Russia. 

War between England and United 
States. 

(June). Lord Liverpool, Frime 
Minister (till 1827 j. 

(July), Battle of Salamanca. 

1813 (June). Buttle ol Vittoria. 

(October 16-19). •Biittlc of Leip- 
zig. 

1814. First Peace of Paris. — 
NafKjlcon abdicates. Cape ceded 
to England. 

1815 (February), Napoleon returns 
irom Elba. 

(June 18). Battle of Waterloo. 

(November). jSecoDfl Peace oi , 
Paris, 


1807. War with Travancoro, 
1807-13. Lord Minto, Govemor- 
Genc'ral. 

1809. Travaiicorc subdued. 


181S. Charter Act of 1813 (55 

Geo. Ill, 0 . 155)- 

Ea.st India Company loses •mono- 
poly of Indian trade. 

1813- 23, Lord Hastings, Governor- 
(General. 

1814- 15. Gilrkha War. 

1815. Kumaon coded. 

1817, PindurLi coiui^uerod. 

1817-18. Third Mardtha War, end- 
ing io anncAatioii of Poona and 
reduction, of llolkar and Rajpu- 


ffiSO. George IV. Congress at Trop- 
pau, afteiwardfl at Lay bach. 


tana. 

1819. Wazir of Gudh assumes title 
oi Rmg, 
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Gbijeral Histobv. 

1 Ijtdia. 

1821 (May), Death of Napoloon 



Buonaparte. Congiebs of Ve- | 
rona. 


1832 (M^irch 2 j). Camung ap- 
pointed Govcrnor-Getteral of 
India but made Foreign Secre- 
tary instead (Sejitember). 

1825. Commercial panic in England. 

182T 24-). Camimg, Prime 

Minister ; dies August 8. 

(Septombur 5). Lord Goderich, 
Prime Minister. 

(October 20). Battle of Nava- 
rino. 

1828 (January ^5). Duke of Wel- 
lington, Prime Minister. 

1830 (June 26). William IV. 

(November 22 ). Lord Orey, Prime 
Minister. 

1832 ^June), Reiorm Bill passed. 


1834 (July 17). Lord Melbourne, 
Prime Minister ; dismissed 
November 15. 

(December 26). Sir Robert Peel, 
Prime Minister. 

1835 (Ai:»ril 8), Sir Robert Peel 
resigns, 

(April 18). Lord Melbourne, 
Prime Minister. 


18ar?. Queen 'Victoria. 

1839-42. War between England and 

China. 


j 1823-8. Lord Amherst, Governor- 

^ General. 

I 

j 1824- Wax with Burma. Ranguon 
■ taken, 

I 1826. Storming oi Bhurtpur. Aii- 
t nexation of Assam. 


1828-35. Lord William Beiitinck, 
Governor -General. 

1830. Mysore becomes a protected 
State. 

1833. Charter Act (j & 4 Will. IV, 
c. 85) torminatca trading func- 
tions of East India Company 
and defines legislative powers 
of Governor -General in Council. 

Macaulay appointed legislative 
member of Governor-Oencrars 
CovkWLiV. 

1834- Annexation of Coorg. 

1835- Lord Heyteabury appointed 
Governor -General by Sir H. 
Peel, but appointment cancelled 
by Whigs. 

1838-42, Lord Auckland, Governor- 
General. 

1836. Lieutenant -Governorship of 
North-Western Provinces cou- 
stitufed. 

1838- First Afghan War. 

1839. Capture of Ghazni and Kan- 
dahar. 

Death of Pvanjit Singh, 

1840. Surrender of Dost Moham- 


mad. 
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OeNEBAI, His TOBY. 


l2^'i>rA, 


1^1 (September 6). Sir R. Peel, 
Prime Minister. 


1846, Repeal of Corn La\vs, 

(June, ) Sir R. Peel resigns. 

(Jvily 6.) Lord John Russell, 
Prime Minister, 

1848. Chartist riots. — ^Revolution 
in France. 


1852. Louis Napoleon, Emperor. 
(February 27). Lord Derby, 
Pi-ime Minister. 

(December 28). Lord Aberdeen, 
Prime Minister. 


1854—6. Crimean Warn 

1855 (February 10). Lord Palmer- 
ston, Prime Minister. 

1856. Treaty oi Paris. 


' 1841. Insurrection at C^abul and 
I disastrous retreat of British 
j troops. 

I 1842-4. Lord FUenborougb, Grover- 
nor -General. 

1 1842. Pollock recaptures and cvacu- 
j atc8 CabuL 

i 1843. Annexation of Sind (Battle of 
'' ^ feeanee ), — C 'ap tu re of Gr waJior, 

I 1844—8. Lord Hardingc, Governor- 
General. 

1845. Danish possessions bought. 

1845-6. Sikh War. Battles of 

Miidki and tVrozeshah (1845). 

1846. Battles of Aliwal and Sobraon. 
— Treaty of Lahore. 

1848-56. Lord Dalhousie, Governor- 
General. 

1849. iSatara annexed. — Second Sikh 
War, Battles of ChilliaiiNvallah 
and G ooierat.— Punjab annexed. 
I 1850. Bombay Railway commenced. 

1852. Second Burmese War. — Pegu 
annexed. 

1853. Last Charter Act (16 & 17 
Viet. c. 95) passed ; rcmodola 
constitution of Legislative 
Council. 

Jhi}nsj, the I3(.‘rar9, and Nagpur 
annexed. — Telegraphs com- 
menced. 

1854. Bengal constituted a Lieu- 
tenant ‘Governorship. 

t 

1856. Oudh annexed. 

1856- 62. Lord Canning, Governor- 
General. 

1857— 8. Indian Mutiny. — Out- 
breaks at Meerut and Delhi 
(June). Delhi taken (Septem- 
ber). First relief of Lucknow 
by Havelock and Outram (Sep- 
tember). Final relief of Luck- 
now by Sir Colin Campbell 
(November). 



XXVlll 


TABLE OF DATES 


General History. 


1858 (February 25). Lord Derby, 
Prime Minister. 


1659. Italian War. — BattJes of 
Magenta and Solforino. 

(June 18). Lord Palrnerston, 
Prime Minister. 


1865 (November 6). Lord Rusacll 
becomes Prime Minister on 
death of Lord Palmerston. 

1866. War between Prussia and 
Austria. — Battle of Koniggratz 
or Sadowa, 

(July 6). Lord Derby, Prime 
Ministcr. 

1868 (February 27), B. Disraeli, 
Prime Minister. 

Abyssmiaa ex pedit ion. 

(December 9). W. E. Gladstone^ 
Prime Minister. 

1869 (November). Suez Canal 
Ot^cned. 

1870. Franco -Germnii War. — ^Revo- 
lution in Franco. 

1871. King William of Prussia 
becomes Gorman Emperor. 

1874 (February 21). B. Disraeli, 
Prime Minister. 


India. 


1858. Government of India Act, 
1858 (31 & 22 Yict. c. 106), 
places British India under direct 
guvernment of Crown. — Lord 
Canning, Viceroy. 

(November i). (Juocn’s Amnesty 
Proclamation published in 
India. 

1659. Punjab constituted a Licli- 
tenant -Governorship under Sir 
John Lawrence. 

Indian Code of Civil Procedure 
passed. 

i860. Indian Penal Code passed. 

1862. Indian Civil Service Act, 1861 
(24 6c 25 Viet. c. 54), Indian. 
Councils Act, 1861 (24 ^ 25 
Viet, 0. 67), and Indian High 
Courts Act, i86r (24 & 25 Viet, 
c. 104), passed by Parliament. 
— (-'Ode of Criminal Procedure 
passed in India. 

1862-3. Lord Elgin, Viceroy. 

1864—9- Lord Lawrence, Viceroy.' 

1864. Bhutan Dwiira annexed, 

1865. Indian Succession Act passed. 


1866. Famine in Orissa. 


1867 (September), Straits Settle- 
ments separated from India. 
1868. Khcr Als, Amir of Afghanis- 
tan. 


1869-72, Lord Mayo, Viceroy. 

1869. Logialativo Department of 
Government of India estab- 
lished. 

1872. Indian Contract Act and 
Evidence Act passed. 

1872-6- Lord Northbrook, Vice- 
roy. 

1876-80, Lord Lytton, Viceroy. 

1876-8. Famine in India. 
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General History. 


India. 


1817, Raago-Turkiflh War. 


1877 (January i). Queen pro- 
claimed Empress of India at 


1878. Treaties o£ ?>an Sbefano 
(March) and Berlin (July)- 


1880 (April 25), W, E. Gladstone, 
Prime Minister. 

1882. Indian troops used in tbe 
J^gyptian War. 


1885 (June 24). Lord Salisbury, 
Prime Minister. 

1886 (February 6). W- E. Glad- 
stone, Prime Minister. 

(August 3). Lord Salisbury^ 
Prime Minister. 

1887. Jubilee of Queen Victoria’a 
reign. 


1892 (August t8 ). W. E. Gladstone, 
Prime Minister. 


1884 (March 3). Lord Rosebery, 
Prime Minister. 


1895 (July 2 ). Lord Salisbury, 
Prime Minister. 


Delhi. 

1878- Invasion of Afghanistan. 

1879 (July). Treaty of Gandamak. 
{September), Cavagnari kUlod 

at Cab 111 . — English invade Af- 
ghanistan. 

1880-4. Lord Ripon, Viceroy. 

1880 (July). Abtlurrahman rocog- 
niacd as Amir of Afghanistan. 

— Battle of Maiwand. General 
Hfjberts’ march from Cabul to 
Kandahar. 

1884. Boundary Commission ap- 
pointed to settle North-West 
frontier. 

1884^8. Lord Duffer in. Viceroy. 

1885. Third Burmese War. 

1886 (January i). Upper Burma 
annexed. 

( N ovemher 2 1 ). IjCgislativc Coun- 
cil established for North -Wes- 
I tern Provinces. 

I 1888-93. Lord Lansdowne, Viceroy. 

I 1889. Military expeditions sent 
I against hill trilios. 

I 1890. ('bin and Lushai expeditions. 

I — Rising in Manipur. 

I 1891. Massacre in Manipur. 

I 1892. Constitution and procedure of 
1 Indian Legislative Councils nl- 

i tcred by Indian Councils Act, 

1892 (55 & 56 Viet. c. 14)* “ 

1893. Separate armies of Madras 

and Bombay abolished by Ma- 
dras and Bombay Armies Act 

1893 (56 & 57 c. h2). 

I (June 2r>). Indian Mint closed. 

1894 (January 27)- T.<ord Elgin, 

I Viceroy- 

I (December 27). Import duty 

' imposed on cotton. 

I 1895. Cliitral Expodition. 

j 1896. Ai^pearance of plague in 

• Bombay. * 
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HrsTORY. 


India. 


l®9n >T\ibv\w celebrations j 

m England. 1 


f 

169 ^ (CVctobet iiV Boer Wax coni- | 
nirnoed : ended May 31, 1902- • 


1801 (rfanuary 22 ). J)©atli of Queen 
Victoria. 

(danuary 24'). "Proclamation of 
K?ng- Edward VI L 


1902 {August p). Coronation. 

{January 30). Anglo -Jajianeso | 

'Vroaty Rigned. 

(Julj-). Mr. Balfour, Prime Minis - 
tor. i 


War commenced : ended Sep- 
tejnljer 5, J905 ; IVaco Tmafcy ^ 
signed at Portsmouth, U,S,A. ' 
An^Jo-PTench Agreement signed. 1 
1905 (August 22 ). A ng/o-, ftipaneae j 
Treaty fligncd. 

(Doeemher 5). Six Henry Camp- 
Udl- Ban Herman, Primo Minis- 
ter. 


l$96-7. Famine in. India, 

1S9^ (April 9), Legislative Council 
cstabliahed for Punjab. Burma 
constituted a Lie m tenant -Gpvcr- 
norabip, nrihh & IrGgislativo 
Council, 

(June 1 2 ) . in "Bengal. 

War np. A^or^A'-ire.sfcrn frontier. 

1B9B. Appearance of plague at Cal- 
cutta anti in Madras. Famine 
Com mission- 

1899 (January Q). Lord Cur^ori; 
Viceroy. 

1899-1900, Kooutrence of famine 
ill India.. 

1901 (f>etobor). Death of Amir. 
Abdutrahiunn of Afghanistan. 

Punitm) operations against 
Slid VVaziris. 

(November). Constitution ol the 
North-West Frontier Pmv'ino^ 
under a Chief Commissioner, 

1902. ' North- VVeatorn Provinces 

a«rJ OudJ) ’ renamed ‘ United 
Provinces of Agra and OudVi ’. 

1902-3. Indian Police ComnitRijion. 

1903 (JitRuary). Delhi Durbar. 

(October). Incorporationof Borar 
with the Ccntxal Provinces. 

1903 -4. Mission to 

1904.- UwUfiJL TJttLversitje^ Act. 

1904-5. Mission to Cabul. 


1905 (March ). Constitution of Rail- 
way Board in India. 

(April 4). Karthquiikc in Punjab. 
Reorganization of Military De- 
partment of the Covernmetifc of 
India: creation of Army and 
Military Supply Deva-rtmeats. 

Eastern and Asffani con- 

alitulcd a .separate administra- 
\ ioa undux a Lifeutemat-Govet- 
nor with a J^ginhUive Council. 

(Novenaber iS). Lord Minto, 

Viceroy. 
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General HiarOEy, 


(January 8). Pariiament dis- 
i5(.>lved. 

1907 (April r^). Cofonfal Confer- | 
once at the Colonial Office, j 
(Kirst meeting.} 

( AuguBfc 31 ). Anglo ■ Russian 
Agreement signed. 


1908 (April 4). Arbitration Treaty 
between. Great Britain and the 
United States signed at Wash- 
ington, 

(April 5 ), Sir Henry Campbell- 
Bannerman (Premier) resigned ^ 
(died April 22 ). ^ 

Mr. Aaqnith, Prime Minis ter. j 

1909 (April 29 ). "Mr, Lloyd George 
introduced Budget (Novembcc i 
2 ), Passed by the Commons I 
(NoTcmhcr 30 ). Rejected by 
the Lords and conQict Ivctween ' 
the two Houses commenced. I 

(S^eptemher 20 ). South Africa ' 
Union Bill received Royal [ 
Assent. j 

t 

1910, (January 10 ). Parliament 1 
dissolved. (Aprib 29 ), Budget ' 
of 1909 reintrodueod and 
passed. , 

(IVtay 6 ), Death of King Ed'ward 1 
TIL Proclamation 0 / King 
George V. 

(June 17 — Kovemher). Confer- ^ 
ence between the foaders of I 
the Liberal and Lnionjst ' 
Parties Hold, but failed in its 
object, 

3 V P or tugneso R tvolu - 
tion. I 

(November 28 ). Parliament dis- 
solved, ' 


iNiriA. 


1905-6- Visit of the Prince and 
Priticcss of W&loB to India. 

1906. (/on von tion between Groat 
Britain and China regarding 
Tibet. 

1907. Agreement with tho Chinese 
Government for the gradual 
extinction of the export of 
Indian opium to China. 

1907-S. Famine in the United Pro- 
vinces. 

1907-9. Royal Commission on 
c<?ntTaUiAtiioii in India. 

19DS. Punitive operations Against 
tho Zakka Khel Afridia and 
Mohmands. 

(Kovorabor 2), Vroc'jarmation of 
tho Kinp: - Lmperor to the 
Princes and Peoples of India 
Of] the fiftieth anniversary nf 
the tramior of tW government 
of India to the Crown, 

19(>9 (April). Military Supply Dc- 
p^Ttment of tho Government ot 
India abolished. 

Indian Conncils Act passed : 
legislative councils greatly en- 
larged and their functions 
extended ; system of direct 
election of members introduced, 
andnon official major ities estab- 
lished in provincial eonneils, 

1910- Indian Press Act. 

(November), Education Depart- 
ment of the Govemmcnli of 
India conatituted. 

(Novembef). Comtitniion lA an 
Kxeculive (Vnmcil to assist the 
IJciiteuajit -Governor of Bongaf. 

(November T^eird Rardiagc, 

\"ieeroy. 
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1911 (.lame 22 ). George V crowned. 

(July ij). Anglo-Japane.se AlH- 

ance renewed for 10 years. 

14 ), House ot Commona 
agreed to the Vote ior tho [Wiy- 
ment of Members. 

(August 18 ), ParUament Act to- 
ceived Koyal Absent. 

(September 4 ). Recognition of 
the PortugU-cac Republic. 

1912 (April 3 ). Royal Commisaion 
appointed to mq^uirc into tho 
trade of the Empire. 

(July 29 ). Death, of the Emperor 
of Japan, 

(October 8 ). First RalJcan War 
(Bulgaria, Servia , Greece, and 
Montenegro against Turkey) 
commenced. 


1913 (January 16 ). GoYcrnment j 
"of Ireland Bill passed in Com- \ 
mona, (January 30 ) rejected | 
by Lords. ' 

(March 7 ). Parliament prorogued, 
(March 10 ). Parliament met again, 
(Jane 30 ). Second Balkan War. 
Bulgaria against Servia and 
Greece. 

(July S). GoYornmont of Ireland 
Bill again passed by C^ojnmcuis 
and (July 22 ) rejected by 
Lords. ^ 

(July 10 ). Rumania declares war , 
agamat Bulgaria. 


India. 


1911 (April i). Constitution of the 
State of Benares. 

1911—12. Visit of tho King-Emperor 
and Queen -Em press to India- 
(Durbar at Delhi, December 12 , 

1911). 

runitive expeditions ugainst tho 
Abors. 


1912 (April j). Redistribution of 
territory in Bengal; new pro- 
vince of Bengal constituted a 
Presidency Government under 
a Governor, Bihar and Orissa 
aLicutcnant-GovecnoTship, and 
Assam a Chief-Conimissioner- 
ship. 

(August r). Executive Council 
cstablisheil in Bihar and Orissa. 
Transfer of tho seat of the 
Government of India froiu 
Calcutta to Delhi, 

(October 1 ). Constitution o! the 
Province of Delhi, under n 
Chief Commissioner, 
(November), Legislative Council 
established in Assam. 

Royal Commission on the Public . 

Services in India a pointed, 
(I>cccmbor 23 ). Attcmjit to aasaa- 
"smtite -^^nc 'Vieciny Imfing 
State entry into Delhi. 

1913. Sale opium for export t() 
China dlseontiivaed. 

(April), Royal Commission on 
Indian Finance and Currency 
appointed. 

(November). LegislaUvc Council 
established in the Central Pro- 
vinces. 
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(July 1 5). GoFemment of I-rx?Iand j 
•Bill again Tej^t^d "by Totda- 
(Aug- 6). Treaty of Pcaco be- i 
twcea Balkan Powers and , 

Turkey sigacd at Bucharest. 

(September 28). Treaty of Peaeo 
between Bulgaria and Turkey , 
signed a t Cons ba atino pie, 

1914 (illay j 6 ), Govomment of t 9 i 4 . Despatch of Indian troops 
lieUnd BiU passed third time | to join th(v British Expedibion- 
in Commons. Porces, the cost being 

(Juno 28). Ayd^aesi nation of Grand by Indian revenues in 

Dukv." Fvrdmand. accordance with Resolutions 

(Julv 21-24). CtiiifiTcnce at i passed by the Oovemor-Gou- 

PaJacf on Oowra- ! ‘•‘•al’x ComidJ (Scpl. 8) aod both 

ifiout ot Ireland Bill. , Howv. ot BaTUa.m<in.t ISept. i6 

(July 23). Ultimatum presented ■ and ^Tov. 26). 

by Austria-Hungary lo Sorvia. | 

(July -28). Austria-Hungary de- | 
claica war on Servia. 

(Aug. i). Germany declares war 
on Russia. 

(Aug. j). Germany dcclarcB war 
on Francc- 

(Aug. 4). Great Britain declares 
war on Germany. 

(Aug. io>. Franco dcdarce war 
on Austria-Hungary. 

(Aug. 12). Great Britain declares ^ 
war on. Au'itTia.-ti.'uwgivry . 

(ifep 1 . 1 8) . Gove minen t of f roland 
Act and EaUxbUi>lw‘d Church ' 

(W ales) Act p dsi» ed under P arlia- i 

mont Act, Parliamcptproregued. [ 

(Nov. 5). Great Britain declares ' 

war on Turkey. ^ 

(Dec. 18}. Egypt declared as i 

Bcitish Protectorate. 1 

GOVERN ORS-GENERAL OF FORT WILLIAM IN 
BENGAL.^ 

1774 . Warren Hastings (Governor j 1793 . vSir John Shoco (Lord Teign 
of Bengal from ry/J ). I mouth). 

Sir J. Maepherson (temporary, 1798 . 5 Sir Alurcd Clarke (temporary 
February i, 1785, to September I March 6 to May 18, 1798). 

I2j 1786}. 1798 . Earl of 3 Iornington (Jfarqui 

Lord Cornwa\li3. '' V? cAciil eyV 

^ For more minute particulars as to dates see the India Li.^- 

letH 
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1805, Lord Cornwallis (took office 
July 30, died October 5), 

1805, Sir George Barlow (tempor- 
ary, October 10, 1805, July 
31, 1807). 

1807, Lord Min to, 

1813. Lord Moira (Marq[tti'g of ; 
Hastings). 


1823, John Adam (temporarj^, 
January 9 to August i, 18^3). 
1823. Lord Amher;sfc. 

1828. W. B. Bayley (temporary, 
March 13 to July 4, 1828). 

' 1828. Lord William Bentinck. 


GOVERNORS-GENERAL OF INDIA. 


1834. Lord Wfiliaiii Bentinck. 

1835. iSir Charles Metcalfe (tem- 
porary, March 20, 1835, to 
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A DIGEST OF THE LAW RELATING 
TO THE GOVERNMENT OF INDIA 


CHAPTER I 

HISTORICAL INTRODUCTION 

British authority in India may bo traced, historically, to Twofold 
a twofold source. It is derived partly from the Briti-sh 
Crown and Parliament, partly from the Great Mogul and 
other native rulers of India 

In England, the powers and privileges gianted by royal 
charter to the East India Company were confirmed, supple- 
mented, regulated, and curtailed by successive Acts of Par- 
liament, and were finally transferred to the Crown 

In India, concessions granted by, or wrested from, native 
rulers gradually established the Company and the Crown as 
territorial sovereigns, in nvaliy with other country powers , 
and finally left the British Crown exercising undivided sove- 
reignty throughout British India, and paramount authority 
over the subordinate native States 

, It IS with the development of this power m England that 
we are at present concerned The history of that develop- 
ment may be roughly divided into three periods 
Inuring the first, or trading, period, which begins with the Three 
charter of Elizabeth m 1600, the East India Company are ^gtory 'of 
primarily traders They enjoy important mercantile privi- 
leges, and for the purposes of their trade hold sundry factories, develop- 
mostly oil or near the coast, but they have not yet assumed 
the responsibilities of territorial sovereignty. The cession of 
Bmdwan, Midnapur, and Chittagong in 1760 makes them 
masters of a large tract of territory, but the first period may 

im ^ p 
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perhaps be most fitly terminated by the grant of the diwani 
in 1765. when the Company become practically sovereigns of 
Bengal, Bihar, and Orissa. 

During the second period, from 1765 to 1858, the Company 
arc territorial sovereigns, sharing their sovereignty in dimin- 
ishing proportions wfith the Crowm, and gradually losing their 
mercantile privileges and functions. This period may, with 
reference to its greater portion, be described as the period of 
double government, using the phrase in the sense in which it 
was commonly applied to the system abolished by the Act of 
1858. The first direct interference of Parliament with the 
government of India is in 1773, and the Board of Control is 
established in 1784. 

The third and last period . the period of government by the 
Crown, begins with 1858, when, as an immediate consequence 
of the Mutiny of 1857, the remaining powers of the East India 
Company are transferred to the Crown. 

In each of these periods a few dates may be selected as 
convenient landmarks. 

Land- 
marks of 
first 
period^ 


Land* 
marks of 
second 
period. 


The first period is the period of cha rters . The charter of 
1600 vvas continued and supplemented by other charters, of 
which the most important w^ere James I’s charter of 160Q, 
Charles II’s charter of 1661, James IPs charter of 1686, and 
William Ill's charters of 1693 and 1698. 

The rivalry between the Old or ‘ London ' Company and 
the New or ‘ English ’ Company was termi/iated by the fusion , 
of the two Companies under Godolphin's Aw'ard of 1708. 

The Avars with the French in Southern India between 1745 
and 1761 and the battles of Plasscy (1757) and Baxar (1764) in 
Northern India indicate the transition to the second i)eriod. 

The main stages of the second period are j narked by Acts, 
of Parliament, occurring with one exception at regular in- 
tervals of twxmty years. 

North’s Regulating Act of 1773 (13 Geo. Til, c. 63) was 
followed by the Charter Acts of 1793, 1813, 1833, and 1853. 
The e:tceptional Act is Pitt s Act of 1784. 
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The riGgiilating Act organized the government of the Bengal 
i^residenoy and established the Supreme Court at Calcutta. 

The Act of 1784 (24 Geo, III, Bess. 2, c. 25) established the 
Beard of Control. 

The Charter Act 011793 (33 Geo. TTI, c. 52) made no material 
ehaage in the constUution of the Iiidiaa Government y but 
happened to be contemporaneous with the permanent settle- 
ment of Bengal. 

The Charter Act of 1813 (53 Geo. Ill, c. 155) threw’ open the 
trade to India, whibt reserving to the Company the monopoly 
of the China trade , 

The Charter Act of 1833 (3 & 4 Will. IV, c. 85) terminated 
altog ether the trading functions of the Company. 

The Charter Act of 1853 (16 & 17 Viet. c. 95) took away 
from the Court of Directors the patronage of posts in their 
service, and tlirew open the covenanted civil service to general 
competition. 

The third period was ushered in by the Government of 
India Act, 1858 (^i & 22 Viet. c. 106), which declared that 
India was to be governed by and in the name of Her Majesty. 
The change was announced in India by the Queen’s Procla- 
mation of November i, 1858. The legislative councils and 
the high courts were established on their present basifl by two 
Acts of 1861 (24 & 25 Viet, cc. 67, ro4). Since that date 
Parliamentary legislation for India hasbeen confined to matters 
of detail. The East India Company was not formally dis- 
solved until 1874.^“^ — 

The first charter of the East India Company was granted 
on December 31, 1600. The circumstances in which the 
grant of this chart, er arose have been well described by Sir A. 
Lyalld The customary trade-routes from Europe to the 
East had been closed by the Turkish Sultan. Another route 
had been opened by the discovery of the Cape of Good Hope. 
Thus the trade with the East had been transferred from the 
^ 'Ges and states on the Mediterranean to the states on the 


Lan^l- 
markfl of 
third 
perifwl. 


Charter of 
Elizabeth. 


' Hrilisk Dominion in India. 
3 2 
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Atlantic seaboard. Among the so latter Portugal took 
the lead in developing the Indian trade, and when Pope 
Alexander VI (Rodoric Borgia) issued hie Bull of May, 1493, 
dividing the whole undiscovered non -Christian world between 
Spain and Portugal, it was to Portugal that ho awarded India. 
But since 1580 Portugal had Ix^cn subject to the Spanish 
eVown ; Holland was at war with Spain, and u as endeavouring 
to \\T:est from her the monopoly of Eastern trade which had 
come to her as sovereign of Portugal. During the closing 
years of the sixteenth century, associations of Dutch merchants 
had fitted out two great expeditions to Java by the Cai:>o 
(1595-6 and 1598-f;), and were shortly (1602) to be* com- 
bined into the powerful Dutch East India Company. Pro- 
testant England was the political ally of Holland but her 
commercial rival, and English merchcants were not prepared to 
see the Indian trade pass wholly into her hands. It was in 
these circumstances that on iSoptember 24, ^599, the mer- 
chants of London held a meeting at Pounders' Hall, under the 
Ijord Mayor, and resolved to form an association for the pur- 
pose of establishing direct trade with India. But negotiations 
for peace were then in progress at Boulogne, and Queen 
Elizabeth was unwilling to take a step w'hich would give um- 
brage to Spain. Hence she delayed for fifteen months to 
grant the charter for which the Ijondon merchants had peti- 
tioned. The charter incorporated George, Earl of Cumlxir- 
land, and 215 knights, aldermen, and burgesses, by the name 
of the " Governor and Company of Merchants of London 
trading with the East Indies.’ The Company were to elect 
annually one governor and twenty-four coramittees, who 
were to have the direction of the Company’s voyages, the 
provision of shipping and merchandises, the sale of mer- 
chandises returned, and the managing of all other things 
belonging to the Company. Thomas iSmitli, Alderman of 
IiOndon, and Governor of the Levant Company, was to be 
the first governor. 

The CJompany might fnr fift^ftn vpars ' freely traffic and use 
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the trade of merchandise by sea in and by such ways and 
passages already found out or irhich hereafter shall be found 
out and discovered . . . into and from the East Indies, in the 
countries and parts of Asia and Africa, and into and from all 
the islands, ports, havens, cities, creeks, towns, and places of 
Am\ and Africa, and America, or any of them, l)eyond the 
Cape of Bona Esperanza to the Streigbts of Magellan/ 

I>urmg these fifteen years the Company might assemble 
themselves in any convenient place, ^ within our dominions 
or elsewhere,’ and there * hold court ’ for the Company and 
the affairs thereof, and, being so assembled, might ‘ make, 
ordain^ and constitute such and so many reasonable laws, 
constitution>s, orders, and ordinanct a, as to them or the greater 
pait of them being then and there present, shall seem necessary 
and convenient for the good government of the same Com- 
pany, and of ill! factors, masters, mariners, and other officers, 
employed or to be employed in any of their voyages, and for 
the better advancement and continuance of the said trade and 
traffick/ They might also imjwse such pains, punishments, 
and penalties by imprisonment of body, or by fines and 
amerciamentB, as might seem necessary or convenient for 
observation o£ these laws and ordinances. But their laws 
and punishments w^erc to be reasonable, and not contrary 
or repugnant to the laws, statutes, or customs of the English 

realm. 

The charter was to last for fifteen years, subject to a power 
of determination on two years’ warning, if the trade did not 
iippear to be profitable to the realm. If otherwise, it might 
he renewed for a further term of fifteen yeais- 

The Company's right of trading, during the term and w ithiii 
the limits of the charter, was to be exclusive, but they might 
grant licences to trade. Unauthorized traders were to be liable 
to forfeiture of their goods, ships, and tackle, and to ^ imprison- 
ment and Buch other punishment as to ua, our heirs and 
siJccessors, for so high a contempt, shall seem uicct and 

convenient/ 
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The Company might admit into their body all such appren- 
tices of any member of the Company, and all such servants or 
factors of the Company, ^ and all such other ' as to the majority 
present at a court might be thought fit. If any member, 
having promised to contribute towards an adventure of the 
Company, failed to pay his contribution, ho might ])e removed, 
disenfranchised, and displaced. 

The points of constitutional interest in the charter of 
Elizabeth are the cojistitution of the Company, its privileges, 
and its legislative powers. 

The twenty-four coimnitteos to whom, with the governor, 
is entrusted the direction of the Company's business, are 
individuals, not bodies, and are the predecessors of the later 
directors. Their assembly is in subsequent charters called 
the court of committees, as distinguished from the court 
general or general court, which answers to the ^ general 
meeting ' of modern companies. 

The most noticeable difference between the charter and 
modern instruments of association of a similar character is 
the absence of any reference to the capital of the Company 
and the corresponding qualification and voting powers of 
members. It appears from the charter that the adventurers 
had undertaken to contribute towards the first voyage certain 
sums of money, which were ‘ set down and written in a book 
for that purpose/ and failure to pay their contributions to the 
treasurer within a specified date was to involve ‘ removal and 
disenfranchiBcmcnt ' of the defaulters. But the charter does 
not specify the amount of the several contributions,^ and for 
all that appears to the contrary each adventurer was to be 
equally eligible to the office of committee, and to have equal 
voting power in the general court. The explanation is that 
the Company belonged at the outset to the simpler and looser 
form of association to which the City Comi3aaies then belonged, 
and still belong, and which used to be known by the name of 

^ The total amount subsc/ibod in September, i599^ was £30,133^ there 
were 101 subscribers. 
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‘ regalated coinp<Jiiies.’ The members olf such a company 
were subject to certain common regulations, and \\'ere entitled 
to certain common privileges, but each of them traded ou his 
own separate capital, and there was no joint stock. The 
trading privileges of the East India Company were reserved 
to the members, their sons at twenty -one, and their appren- 
tices, factors, and servants. The normal mode of admission 
to full membership of the Company was through the avenue 
of apprenticeship or service. But there was power to admit 
' others,’ doubtless on the tonus of their offering suitable con- 
tributions to the adventure of the Compan3^ 

When an association of this kind had obtained valuable 
concessions and privileges, its natural tendency was to become 
an extremely close corporation, and to shut its doors to out- 
siders except on prohibitory terms, and the efforts of those 
who suffered from the monopoly tlv\is created were directed 
towards reduction of these terms. Thus by a statute of 1497 
the powerful Merchant Adventurers trading with Flanders 
had been required to reduce to 10 marks (£6 13^. 4^.) the fine 
payable on admission to their body. By similar enactments 
in the seventeenth centur^^ the Russia Company and Levant 
Company were compelled to grant privileges of mem]>ership 
on such easy terms as to render them of merely nominal value, 
and thus to entitle the companies to what, according to Adam 
Smith, is the highest eulogium which can be justly bestowed 
on a regulated pompany, that of being merely useless. The 
charter of Elizabeth contains nothing specific as to the teims 
on which admission to the privileges of the Company might be 
obtained by an outsider. It had not yet been ascertained 
how far those privileges would be valuable to members of the 
Company, and oppressive to its rivals. 

The chief privilege of the Company was the exclusive right 
of trading between geographical limits which were practically 
the Cape of Good Hope on the one hand and the Straits of 
Magellan on the other, and which afterwards became widely 
famous as the limits of the Company's charter. The only 


Privileges 
of Com- 
pany. 
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restriction inix)Ofc(ed on fche righfc of trading within this vast 
and indefinite area was that the Company were not to ‘ under- 
take or address any trade into any country, port, island, 
haven, city^ creek, or places being already in the law- 

ful and actual possession of any such Christian Princo or 
State as at this present or at any time hereafter shall be in 
league or amity with us, our heirs and successors, and which 
doth not or will not accept of such trade.’ Subject to this 
restriction the trade of the older continent was allotted to 
the adventurers with the same laWsh grandeur as that with 
which the Pope had granted rights of sovereignty over the 
new continent, and with which in our own day the continent 
of Africa has been parcelled out among rival chartered 
companies. The limits of the English charter of 1600 were 
identical with the limits of tlie Dutch charter of 1602, and the 
two charters may be regarded as the Protestant counter-claims 
to the monopoly claimed under Pope Alexander’s Bull. 
During the first few years of their existence the two Com- 
panies carried on their undertakings in co-operation with each 
other ; but they soon began to quarrel, and in 1611 we find the 
liondon merchants pmying for protection against their Dutch 
competitors. Projects for amalgamation of the English and 
Dutch Companies fell through, and during the greater part of 
the seventeenth century Holland ^vas the most formidable 
rival and opponent of English trade in the East. 

^ By virtue of our Prerogative Royal, whicji wc will not in 
that behalf have argued or brought in question/ the Queen 
straitly charges and com mauds her subjects not to infringe 
the privileges granted by her to the Company, upon pain of 
forfeitures and other penalties. Nearly a century was to 
elapse before the Parliament of 1693 formally declared the 
exercise of this unquestionable prerogative to illegal as 
transcending the powers of the Crown. But neither at the 
beginning nor at the end of the seventeenth century was any 
doubt entertained about the expediency, as apart from the 
constitutionality, of granting a trade monopoly of this descrip- 
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tion, jSuch monopolies were in strict accordance with the 
ideas, and were justified by the circumstances, of the time. 

In the seventeenth century the conditions under which 
private trade is now carried on with the East did not exist. 

Beyond certain narrow territorial limits international law did 
not run, diplomatic relations had no existence.^ Outside 
those limits force alone ruled, and trade competition meant 
war. At the present day territories are annexed for the sake 
of developing and securing trade. The annexations of the 
sixteejith century were annexations not of territorj^ but of 
trading -grounds. The pressure was the same, the objects 
were the same, the methods uere different. For the successful 
prosecution of Eastern trade it w^as necessary to have an 
association powerful enough to negotiate wdth native princes, 
to enforce discipline among its agents and servants, and to 
drive off European riv^als with the strong hand. No Western 
State could afford to support more than one such association 
without divssipating its strength. The independent trader, 
or interloper, aviis, through his vveakiiess, at the mercy of the 
foreigner, and, through his irresponsibility, a source of danger 
to his countrymen. It was because the trade monopoly of 
the Fast India Company had outlived the conditions out of 
wliich it arose that its extinction in the nineteenth century 
was greeted with general and just approval. 

The powers of making law s and ordinances granted by the I^ghla- 
charter of Elizabeth did not differ ill their general provisions powetB of 
from, and were evidently modelled on, the j»owers of making 
hy-law'8 commonly exercised hy ordinary municijial and com- 
mercial corporations. No copies of any laws made under the 
Gariy charters are known to exist. They would doubtless 
have consisted mainly of regulations for the guidance of the 
Company’s factors and apprentices. Unless supplemented by 
judicial and punitive powers, the early legislative powers of 

^ The state of things in European waters was not much better. Sec the 
(lescri])tion of piracy in the Mediterranean in the scv'enteciith century m 
Massou, Uisioire du Commerce Francis dans le chap. li. 
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restriction imposed on the right of trading within this vast 
and indefinite area was that the Company were not to ^ uiider^ 
take or address any trade into any country, port, island^ 
haven, city, creek, towns, or places being already in the law- 
ful and actual possession of any such Christian Prince or 
State as at this present or at any time hereafter shall be in 
league or amity with us, our heirs and successors, and which 
doth not or will not accept of such trade.’ Subject to this 
restriction the trade of the older continent was allotted to 
the adventurers with the same lavish grandeur as that with 
which the Pope had granted rights of sovereignty over the 
new continent, and with which in our own day the continent 
of Africa has been parcelled out among rival chartered 
companies. The limits of the English charter of 1600 were 
identical with the limits of the I)utch charter of 1602, and the 
two charters may be regarded as the Protestant counter-claims 
to the monopoly claimed under Pope Alexander s Bull, 
During the first few years of their existence the two Com- 
panies carried on their undertakings in co-operation with each 
other ; hut they soon began to quarrel, and in 1611 we find the 
London merchantB praying for protection against their Dutch 
competitors. Projects for amalgamation of the English and 
Dutch Companies fell through, and during the greater part of 
the seventeenth century Holland was the most formidable 
rival and opponent of English trade in the East, 

‘ By virtue of our Prerogative Royal, whioh we will not in 
that behalf have argued or brought in question/ the Queen 
Btraitly charges and commands her subjects not to infringe 
the privileges granted by her to the Company, upon pain of 
forfeitures and other penalties. Nearly a century to 
elapse before the Parliament of 1693 formally declared the 
exercise of this unquestionable prerogative to be illegal as 
transcending the powers of the Crown. But neither at the 
beginning nor at the end of the seventeenth century was any 
doubt entertained about the expediency, as apart from the 
constitutionality, of granting a trade monopoly of this descrip- 



l] HISTORICAL INTRC13UCTION 9 

tioii- tSuch. moixopolieti were in strict accordance with, the 
ideas, and were justified by the circumstances, of the time. 

In the seventeenth century the conditions under which 
private trade is now carried on with the East did not exist. 

Beyond certain narrow territorial limits international law did 
not run, diplomatic relations had no existeiine.^ Outside 
those Jiniits force alone ruled, and trade competition meant 
war. At the present day territories are annexed for the sake 
of developing and securing trade. The annexations of the 
sixteenth century were annexations not of territory, but of 
trading-grounds. The pressure was the same, the objects 
were the same, the methods were different. Por the successful 
prosecution of Eastern trade it was necessary to have an 
association powerful enough to negotiate with native princes, 
to enforce discipline among its agents and servants, and to 
drive off European rivals with the strong hand. No Western 
State could afford to support more than one such association 
without dissipating its *strength. The independent trader, 
or interloper, w*as, through his weakness, at the mercy of the 
foreigner, and, through his irresponsibility, a source of danger 
to his countrymen. It w^as because the trade monopoly of 
the East India Company had outlived the conditions out of 
which it arose that its extinction in the nineteenth century 
was greeted with general and just approval. 

The powers of making laws and ordinances granted by the Legisk* 
charter of Elizabeth did not differ in their general provisions poijyers of 
from, and were evidently modelled on, the powers of making 
by-laws commonly exercised by ordinary municipal and com- 
mercial corporations. No copies of any laws made under the 
early charters are known to exist. They would doubtless 
have consisted mainly of regulations for the guidance of the 
Company's factors and apprentices. Unless supplemented by 
judicial and punitive powers, the early legislative powders of 

^ the atate pf thinga in European waters was not much hotter. See the 
description of piracy in the Mediterranean in the seventeenth century in 
Masson, Histoirc du Commerce FmnQais dans le Levatti, chap. ii. 
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the Company eould hardly have been made effectual for any 
further purpose. But they arc of historical interest, as the 
germ out of which the Anglo-Indian codes were ultimately 
developed. In this connexion they may be usefully com- 
pared with the provisions which, twenty-dght years after 
the charter of Eliza beth^ were granted to the founders of 
M.ass‘achufe>ett s . 

In 1628 Charles I granted a charter to the Governor and 
Company of the Massachusetts Riy in New Knglajid. It 
created a form of government consisting of a governor, 
deputy governor, and eighteen assistants, and directed them 
to hold four times a year a general meeting of the Company 
to be called the " great and general Court/ in which general 
court ‘ the Governor or deputie Governor, and such of the 
assistant and freemen of the Company as shall be present 
shall have full power and authority to choose other persons 
to be free of the Company and to elect and constitute such 
officers as they shall thiiik fitte for managing the affairs of 
the said Governor and Company and to make Lawes and 
Ordinances for the Good and Welfare of the saide Comi^any 
and for the Government and Ordering of the said Landes and 
Plantasion and the People inhabiting and to inhabit the 
same, bob as such liawes and Ordinances be not contrary or 
repugnant to the Lawes and Statutes of this our reahne of 
England/ The charter of 1628 was replaced in 1691 by 
anotjier charter, which followed the same general lines, but 
gave the government of the colony a less commercial and more 
political character. The niaiu provisions of the charter of 
1691 were transferred bodily to the Massachusetts constitu- 
tion of 1780, which is now in force, and which, as Mr. Bryce 
remarks,^ profoundly influenced the convention that prepared 
the federal constitution of the United States in 1787. 

Thus from the same genus were developed the iiidex>endent 
republic of the West and the dej>cndent empire of the East. 

* American Oommonw^olthj pt, 2, chap, xxxvii. Sco also Lyall, British 

iJoTTViTiioTi in India^ p. 54. 
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The MassachuBotts Company may be taken as the typo of 
the bodies of adventurers who during the early part of the ^ing 
seventeenth century were trading and settling in the newly 
discovered continent of the West. It may be worth while to 
glance at the associations of English merchants who. at the 
date of the foundation of the East India Company, were 
trading towards tho Eaet. Of those the most important were 
the Knssia or Muscovy Company and the Levant or Turkey 

Com])any.^ u n ■ 

The foundations of the Jrlussia C-onipany ^ were laid by t e 

discoveries of Kicliard Chimcellor, In I553“4 wcie 
iiicoriDorated by charter of Philip and Mary under the name 
of ‘ the Merchants and Adventurers for the discovery of lands 
not before known or frequented by any ijnglish. They ^^ere 
to be governed by a court consisting of ono governor (tho first 
to be Sebastian Cabot) and twenty eight of the most sad, 
discreet, and learned of the fellowships, of whom four were 
to be called consuls, and the others assistants. They were to 
have liberty to resort, not only to all parts of the dominions 
of ‘ OUT cousin and brother, Lord John Bazilowitz, Lmperor 
of all Russia, but to all other parts not known to our subjects.’ 

And none but such as were free of or licensed by the Company 
were to frequent the parts aforesaid, under forfeiture of ships 
and merchandise — a comprehensive monopoly. 

In 15^6 the adventurers were again incorporated, not by 
charter, but by Act of Parliament, under the name of ‘ the 
fellowship of English Merchants for discovery of new trade/ ^ 
with a monopoly of trade in Russia, and in the countries 

’ A good account of the great trading companies is given l>y BormaS' 
fcieux, Les arandes Coinpagme^ de Commefcc (Paris, 1 892)* See also Causton 
and Keene, Tfie Early Charitted Coni'panies (1896) ; the article on ‘ Colonics, 
CrovemitLcut of, by Companica ’ in the Dklionary 0} Polilieal Economy ; the 
article on ‘ Chartered Companica ' in the Encyclopaedia of the Laws of England ; 
and Kgertoii, Origin und Grotdh of English Colomts (1903)* 

^ As to the Ruasiii Company, see the Introduction to Early Voyages lo 
hi tho publications of the Hakluyt Society. 

^ This is said to have been tho first English statute which established an 
exclusive mercantile corporation.* 
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of Armenia, Media, Hyicani^i, Persia, and the Caspian 
Sea. 

In the seventeenth century they were compelled by the 
Czar of the time to share with the Dutch their trading privi- 
leges from the Russian Government, and by an Act of 1698, 
which reduced their admission fine to £5,^ their doors were 
thrown open. After this they sank into insignificance. 

A faint legal trace of their ancient privileges survives in 
the extra-territorial character belonging for marriage purposes 
to the churches and chapels formerly attached to their factories 
in Russia, year^ ago they cxi^ited — perhaps they still 

exist — as a dining club “ 

The Levant Company ^ was founded by Queen Elizabeth 
for the purpose of developing the trade with Turkey under 
the concessions then recently granted by the Ottoman Porte. 
Under arrangements made with various Christian powers and 
known as the Capitulations, foreigners trading or residing in 
Turkey were withdrawn from Turkish jurisdiction for most 
civil and criminal purposes. Xhc first of the Capitulations 
granted to England bears date in the year 1579 » 
first charter of the Levant Company was granted two years 
afterwards, in 1581. This charter was extended in 1593, 
renewed by Janies I, confirmed by Charles II, and, like the 
East India Company's charters, recognized and modified by 
various Acts of Parliament. 

Tl^e Levant Company attempted to open an overland trade 
to the East Indies, and sent merchants from Aleppo to Bag- 
dad and thence down the Persian Gulf. These merchants 
obtained articles at Lahore aiid Agra, in Bengal, and at 
Malacca, and on their return to England brought information 
of the profits to be acquired by a trade to the East Indies, 
In 1593 the Levant Company obtained a new charter, em- 
powering them to trade to India overland through the terri- 

Mo & II WUl. III. c, 6. 

- MacCulloch, Dictionary of Coram&rce, iS^i edition. 

^ As to the Levant Company and th^Capitulationa, see below, p. 383. 
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toriea of the Grand Signor. Under these circiimatances it 
is not surprising to find members of the Levant Company 
taking an active part in the promotion of the East India 
Company. Indeed the latter Company was in a sense the 
outgrovvth of the former. Alderman Thomas Smith, the 
first Governor of the East India Company, was at the same 
time Governor of the Levant Company, and the adventures 
of the two Companies were at the outset intimately connected 
vdih. each other. At the end of the first volume of court 
minutes of the East India Company are copies of several 
letters gent to Constantinople by the Levant Company. 

Had history taken a different course, the Levant Company 
might have founded on the shores of ihe Mediterranean an 
empire built up of fragments of the dominions of the Ottoman 
Porte, as the East India Company founded on the shores of 
the Bay of Bengal an empire built up of fragments of the 
dominions of the Great Mogul. But England was not a 
Mediterranean power, trade with the East had been deflected 
from the Mediterranean to the Atlantic, and the causes which 
had destroyed the Italian merchant states were fatal to the 
Levant Company. As the East India Company grew, the 
Levant Company dwindled, and in 1825 it was foTmaliy 
dissolved. 

To return to the East India Company. 

During the first twelve years of its existence, the Company The 
j traded on the pi^nciple of each subscriber contributing ^oya^M, 
separately to the expense of each voyage, and reaping the 
whole profits of his subscription. The voyages during these 
years are therefore known in the annals of the Company as 
the separate voyages.’ But after 1612 the subscribers 
threw their contributions into a ^ joint stock,’ and thus con- 
verted themselves from a regulated company into a joint-stock 
company , which, however, differed widely in its constitution 
fiom the joint-stock companies of the present day. 

In the meantime James I had in 1609 renewed the charter I’s 

of Elizabeth, and subject to determination 1009. 
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after three years" notice on proof of injury to thd' nation. 
The provisions of this charter do not, except with regard to 
its duration, differ in any material respect from those of the 
charter of Elizabeth. 

It has been seen that under the charter of Elizabeth the 
Company had power to make laws and ordinances for the 
government of factors, masters, mariners, and other officers 
employed on their voyages, and to punish offenders by fine 
or imprisonment. This power was, however, insufficient for 
the punishment of grosser offences and for the maintenance 
of discipline on long voyages. Accordingly, the Company 
were in the habit of procuring for each voyage a commission to 
the ^ general ' in command, empowering him to inflict punish- 
ments for QOH'capital offences, such as murder or mutiny, and 
to put in execution ‘ our law called martial.' ^ 

This course was followed until 1615, when, by a Royal 
grant of December 16, the power of issuing commissions 
embodying this authority was given to the Company, subject 
to a proviso requiring the verdict of a jury in the case of 
capital offences. 

By 1623 the increase in the number of tho Company’s settle 
ments, and the disorderliness of their servants, had drawn 
attention to the need for further coercive powers. Accord- 
ingly King James I, by a grant of February 4, 162^^, gave 
Vne *C/iTm7jaTiy t'ne power lA LSHirrng si/rffiKi- eonmrjss'ions to 
their presidents and other chief officers, authorizing them to 
punish in like manner offences committed by the Company’s 
servants on land, subject to the like proviso as to the sub- 
mission of capital cases to the verdict of a jury. 


For an example of a acn fence of cajiital punishment under one of theao 
commissions, boo Kayo, Administration of East India Company ^ p. 66. 
In transactions with natives the Company’s servants were nominally sub- 
ject to the native courts. Rights of extra-mural jurisdiction had not yet 
been claimed. 

* The double date hero and elsewhere indicates a reference to the three 
months, Jauuaiy, February, March, which according to tho Old Style 
closed the old year, while under tho Now Style, introduced in T751 bj*- the 
Act 24 Geo, II, c. 23, they begin the new year. 
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The hrstory of the Company duTing the reigns oi the first Contests 
two Stuarts and the period of the Commonwocalth is mainly Znich and 
occupied with their contests with Dutch competitors and 
English rivals. 

The massnci'o of Amhoyna (February 16, i62|) is the Massacre 
turning-point in the rivalry with the Dutch. On the one boyna. 
hand it enlisted the patriotic sympathies of Englishmen at 
home on behalf of their countrymen in the East. On 
the other hand it compelled the Company to retire from the 
Eastern Archipelago, and concentrate their efforts on the 
pemnsula of India. 

Under Charles I the extensive trading privileges of the Courfcen’a 
Company were seriously limited. Sir William Courten, 
through the influence of Endymion Porter, a gentleman of 
the bedchamber, obtained from the king a licence to trade 
to the East Indies independently of the East India Company, 

His association, which, from a settlement established by it at 
Assada, in Madagascar, was often spoken of as the Assada 
Company, was a thorn in the side of the East India Company 
for many years. 

Under the Commonwealth the intervention of the Protector Crom- 
was obtained for the settlement of the Company’s differences 
both with their Dutch and with their English competitors, 

Hy the Treaty of Westminster in 1654, Cromwell obtained 
from the Dutch payment of a sum of £85,000 as compensa- 
^ tion for the massa^^e of Amboyna and for the exclusion of 
the Company from trade with the Spice Islands. Difficulties 
arose, however, as to the apportionment of this sum among 
the several joint stocks of which the Company’s capital was 
then composed, and, pending their settlement, Cromwell 
boiTowed £50,000 of the sum for the expenses of the State. 

H^. thus anticipated the policy subsequently adopted by 
Montagu and bis successors of compelling the Company to 
grant public loans as a price for their privileges, Crom- 

Ult imately the Company obtained from Cromw^ell in 1657 

a V. T charter of 

under which the rump of Courten’s Association 1657. 
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was united with the East India Con}pany, and the diiterent 
stocks of the Company were united into a new joint stock. 
Xo copy of this charter is known to exist. Perhaps it was 
considered impolitic after the Restoration to preserve any 
evidence of favours obtained from the Protector. 

During the period after the Restoration the fortunes of 
the Company are centred in the remarkable personality of 
8ir Josiah Child, and are depicted in the vivid pages of Macau- 
lay. He has descril>ed how Child converted the Company 
from a Whig to a Tory Association, how he induced James II 
to become a subscriber to its capital, how his policy was 
temporarily baffled by the Revolution, how" vigorously he 
fought and how hivi.shly he bribed to counteract the growing 
influence of the rival English Company. ; 

Marks of royal favour are conspicuous in the charters of 
the Restoration period. ' 

The charter granted by C^iarles II on April 3, 1661, con- 
ferred new and important privileges on the Company. Their 
constitution remained practically unaltered, except that the 
joint-stock principle was recognized by giving each mem>)er 
one vote for every £500 subscril^ed by him to the Company's 
stock. But their powers were materially increased. 

They were given 'power and command ’ over their fortresses, 
and were authorized t o app oint governors and other officers 
for t'heir government. TUe governor and council of each 
factory were empowered ‘to judge persons belonging to . 
t£e said Governor and Company or that shall be under them, 
in all causes, whether civil or criminal, according to the laws 
of this kingdom, and to execute judgement accordingly.’ 
And the chief factor and council of any place for which there 
was no governor were empowered to send offenders for punish- 
ment, either to a place where there was a governor and council, 
or to England. 

The Company w'ere also empowered to send ships of war, 
men, or ammunition for the security and defence of their 
factories and places of trade, ^and ‘ to choose commanders 
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apd officers over them and to give them power and authority, 
by commission under their common seal or otherwise, toi 
continue or make peace or war with any people that are not 
Christians, in any places of their trade, as shall be for the 
most advantage and benefit of the said Governor and Com- 
pany, and of their trade/ They were further empowered to 
erect fortifications, and supply them wdth provisions and 
ammunition, duty free, 'as also to transport and carry over 
such number of men, being willing thereunto, as they shall 
think fit,’ to govern them in a legal and reasonable manner, 
to punish them for misdemeanour, and to fine them for breach 
of orders. They might seize imliccusod persons and send 
them to England, punish persons in their emplo^nnent for 
offences, and in case of their appealing against the sentence 
seize them and send them as pris^oners to England, there to 
receive such condign punishment as the merits of the offenders’ 
cause should require, and the laws of the nation should 
allow . 

With regard to the administration of justice, nothing 
appears to have been done towards carrying into effect the 
provisions of the charter of 1661 till the year 1678. At 
Madras, which was at that time the chief of the Company’s 
settlements in t^^o or move officers of the Company 

used before 1678 to sit as justices in the ^ choultry ’ to dispose 
of petty cases, but there was no machinery for dealing with 
‘Serious crimes • 

In 1678 the agent and council at Madras resolved that, 
under the charter of i6Cr, they had power to judge all persons 
living under them in all cases, whether criminal or civil 
according to the English laws, and to execute judgement 
accordingly^ and It wa& dctCTmiived that tho governor and 
council should sit in the chap)el in the fort on every Wednesday 
and Saturday to hear and judge all causes. But this high 

The settlement of >Iadra3 or Fort St. Georgo had been erected into 

Presidency in 1651. 

' Sco Wheeler, Madras in Olden Times. 
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court was not to supersede the justices of the choultryj who 
were still to hear and decide petty cases. 

In the incantiine the port and island of Bombay, which 
had, in i66i, been ceded to the British Crown as a part of the 
dower of Catherine of Braganza, were^ by a charter of l66g, 
granted to the East India Company to be held of the Crown, 

‘ «as of the Manor of Greenwich in free and common soccage/ 
for the annual rent of £io. 

And by the same charter the Company were authorized to 
take into their service such of the king's officers and soldiers 
as should then bo on the island and should be willing to servo 
them. The officers and men who volunteered their services 
under this power became the cadets of the Company's ^-ist 
European Regiment,' or ‘ Bombay Fusiliers,' afterwards the 
103rd Foot 

The Company were authorized, through their court of 
committees, to make laws, orders, ordinances, ind constitu- 
tions for the good government and otherwise of the port and 
island and of the inh<abitants thereof and, by their governors 
and other officers, to exercise judicial authority, and have 
power and authority of government or command, in the 
island, and to repel any force which should attempt to inhabit 
its precincts without licence, or to annoy the inhabitants* 
Moreover, the principal governor of the island was empowered 
‘ to use and exercise all those powers and authorities, in cases 
of rebellion, mutiny, or sedition, of refusing to serve in warSj 
flying to the enemy, forsaking colours or ensigns, or other 
offences against law, custom, and discipline military, in as large 
and ample manner, to all intents and purposes whatsoever, 
as any captain-general of our army by virtue of his office has 
used and accustomed, and may or might lawfully do/ 

The transition of the Company from a trading association 
to a territorial sovereign invested wdth powers of civil and 
military government is very apparent in these provisions. 

Further attributes of sovereignty were soon afterwards 
conferred . 
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By a charter of 1677 the Company were empowered to 
coin money at Bombay to be called by the name of ‘ rupees, 
pices, and budjrooks,’ or such other names as the Company 
might think fit. These coins were to be current in the East 
Indies, hut not in England. A mint for the coinage of 
pagodas had been established at Madras some years before. 

The commissioners sent from Surat ^ to take possession of 
Bombay on behalf of the Company made a report in which 
they requested that a judge -advocate might be appointed, 
as the people were accustomed to civil law. Apparently, as 
a temporary measure, two courts of judicature were formed, 
the inferior court consisting of a Company’s civil officer 
assisted by two native officers, and having limited jurisdiction, 
and the supreme court consisting of the deputy governor and 
council, whose decisions w^ere to be final and without appeal, 
except in cases of the greatest necessity. 

By a charter of 1683 the Company were given full power 
to declare and make peace and war with any of the ^ heathen 
nations ’ being natives of the parts of Asia and America 
mentioned in the charter, and to ^ raise, arm, train, and 
muster such military forces as to them shall seem requisite 
and necessary ; and to execute and use, within the said 
plantations, forts, and jfiaces, the law called the martial law, 
for the defence of the said forts, places, and plantations 
against any fomi^ in,vaa5nu. an dnmiisfi/i Insjin^^jitinxL or. 
,, re hellion.’ But this ^ower was subject to a proviso reserving 
to the CTown ' the sovereign right, powers, and dominion ovfer 
the forts and places of habitation,’ and ‘ po’wer of making 
peace and war, when we shall he pleased to interx)ose our 
^eyal authority thereon.’ 

the same charter the king established a court of judi- 
cature, to be held at such place or places as the Company 
might direct, and to consist of ‘ one person learned in the 

Bombay was then aubordinate to Surat, where a factory had been 
^^^hshed as early aa 1612, and where there was a president with a council 
^ ©ighb members. 

C 2 
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civil law, and two assistants / to be appointed by the Oompanv. 
The court was to have power to hear and determine all cases 
of forfeiture of ships or goods trading contrary to the charter, 
and also all mercantile and maritime cases concerning persons 
coming to or being in the places aforesaid, and all cases of 
trespasses, injuries, and wrongs done or committed upon the 
high seas or in any of the regions, territories, countries oi 
places aforesaid, concerning any persons residing, Ijeing, or 
coming wdthin the limits of the Company's charter. These 
cases were to be adjudged and determined by the court, accord' 
ing to the rules of equity and good conscience, and according 
to the haws and customs of merchants, by such procedure as 
they might direct, and. subject to any such directions as the 
judges of the court shouhV, in their )>est judgement and 
discretion, think meet and ju»st. 

The only person learned in the civil law who was sent out 
to India in pursuance of the charter of 1683 ■was Dr. John 
Rt. John. By a commission from the king, supplemented 
by a commission from the Company, he w as appointed judge 
of the court at Surat. But he soon became involved in 
disputes with the governor, Sir John Child w^ho limited his 
jurisdiction to maritime case>s. and appointed a separate judge 
for civil actions. 

At Madras, the president of the council was appointed to 
supply the place of judge-advocate till one should arrive. 
But this arrangement caused much divssatisf action, and it^ 
was resolved that, instead of the president’s accepting this 
appointment, the old court of judicature should be continued, 
and that, until the arrival of a judge -advocate, causes should 
be heard under it as formerly in accordance with the charter 
of 1661. 

Charter of In 1686 James 11 granted the Company a charter bv 
which he renewed and confirmed their former privilegeSj and 
authorized them to appoint ' admirals, vice-admirals, rear- 
admirals, captains, and other sea officers^ in any of the 
^ A brother of Sir Josiah Child, 
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Company'll ships within the limits of their charter, with 
power for thoir naval officers to raise naval forces, and to 
exercise atid use ‘ within their ships on the other side of the 
(^ape of fiood Hope, in the time of open hostility with some 
other nation, the law called the law martial for defence of 
their ships against the enemy.’ By the same charter the 
Comj)any were empowered to coin in their forts any species 
of money usually coined by native princes, and it W'as declared 
that these coins were to be current within the bounds of the 
charter. 

The provisions of the charter of 1683 with respect to the 
Comjmny’s admiralty court were repeated with some modi- 
tications, and under these provisions Sir John Biggs, who 
had been recorder of Portsmouth, was appointed judge-advo- 
cate at Madras. 

Among the prerogatives of the Crown one of the most 
important is the powder of constituting municipal corporations 
by royal charter. Therefore it was a- signal mark of royal 
favour when James II, in 1687, delegated to the East India 
Company the pow'er of establishing by charter a municipality 
at Madras. The question wffiether this charter should be 
passed under the great seal or under the Company’s seal w^as 
discussed at a cabinet council. The latter course was eventu- 
ally adopted at the instance of the governor and deputy 
governor of the Company, and the reasons urged for its 
^adoption are curious and characteristic. The governor 
expressed bis opinion that no persons in India should be 
employed under immediate commission from His Majesty, 
because the wind of extraordinary honour in their heads 
would probably render them so haughty and overbearing 
that the Company w'ould be forced to remove them.’ He 
was evidently thinking of the recent differences botw^een 
Sir John Child and Dr. St. John, and was alive to the dangers 
arising from an independent judiciary which in the next 
oentury were to bring about the conflicts between Warren 
Hastings and the Calcutta sup^reme court. 
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Accordingly the charter of 1687, which estahlished a 
municipality and mayor 'y court at Madras, proceeds from 
the Company, and not from the Crown. It recites ‘ the 
approbation of the king, declared in His Majesty’s Cabinet 
Council ^ the eleventh day of this instant December,’ and 
then goes on to constitute a municipality according to the 
approved English type. The municipal corporation is to 
consist of a mayor, twelve aldermen, and sixty or more 
burgesses. The mayor and aldermen are to have power to 
levy taxes for the building of a convenient towm house or 
guild hall, of a public jail, and of a schoohhouse ^ for the 
teaching of the Gentues or native children to speak, read, 
and write the English tongue, and to understand arethmetiok 
and merchants' aocompts^ and for such further ornaments 
and edifices as shall be thought convenient for the honour, 
interest, ornament, security, and defence ’ of the corporation, 
and of the inhabitants of Madras, and for the payment of 
the salaries of the necessary municipal officers, including 
a schoolmaster. The mayor and aldermen are to be a court 
of record, with power tO' try civil and criminal causes, and 
the mayor and three of the aldermen are to be justices of the 
peace. There is to be an appeal in civil and criminal cases 
from the mayor’s court to " our bupreme court of judicature^ 
commonly called our court of admiralty/ There is to be 
u itJUOTde't, 'Wtiv 'itcnst ht a ■pbr'&on, 'slsiVixA rn 

and constitutions of the place, and who is to assist the mayors 
ill trying, judging, and sentencing causes of any considerable 
value or intricacy. And there is to be a town clerk and clerk 
of the peace, an able and discreet person, who must always 
be an Englishman born, but well skilled in the language of East 
India, and who is to be esteemed ii notary public. 

Nor are the ornamental parts of municipal life forgotten. 

‘ For the greater solemnity and to attract respect and rever- 


^ This formal recognition of the existence of a cahinefc council is of con 
afcitiitional interest. But of course the cahinct council of 1687 was a very 
ditferent thing from the cabinet council of the pi-e&ent day. 
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ence from the common people/ the mayor is to ' always have 
carried before him when he goes to the guild hall or other 
place of assembly, two silver maces gilt, not exceeding three 
feet and a half in length/ and the mayor and aldermen may 
" always upon such solemn occasions wear scarlet serge gowns, 
all made after one form or fashion, such as shall be thought 
most convenient for that hot country/ The burgesses arc, 
on these occasions, to wnar white ^ pelong,^ or other silk gowns. 
Moreover, the mayor and aldermen arc * to have and for ever 
enjoy the honour and privilege of having rundelloes and 
kattysols ^ borne over them when they w^alk or ride abroad 
on these necessary occasions within the limits of the said 
corporation, and, when they go to the guild hall or upon any 
other solemn occasion, they may ride on horseback in the same 
order as is used by the Lord Mayor and aldermen of London, 
having their horses decently furnished with saddles, bridles, 
and other trimmings after one form and manner as shall be 
devised and directed bj^ our President and Council of Port 
St. George/ 

The charter of 1687 was the last of the Stuart charters Com- 
affecting the East India Company. The constitutional ^goiudon 
history of the Company after the Revolution of 1688 may ^1^689, 
be appropriately ushered in by a reference to the resolution 
which was passed by them in that year : 

The increase of our revenue is the subject of our care as 
^ much as our trade ; Tis that must maintain our force when 
twenty accidents may interrupt our trade ; Tis that mu^t 
make us a nation in India ; without that we are but a great 
number of interlopers, united by His Majesty's royal charter, 
lit only to trade where nobody of power thinks it their 
interest to prevent us ; and upon this account it is that the 
Wise Butch, in all their general advices that we have seen, 

^ite ten paragraphs concerning their government, their 
civil and military policy, warfare, and the increase of their 
xe venue, for one paragraph they write concerning trade,’ 

1 Umbrellas and parasols. 
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This famous resolution, which was doubtless inspired, it 
not penned, by Sir Josiah Child, announces in unmistakable 
terms the determination of the Company to guard their 
commercial supremacy on the basis of their territorial sove- 
reignty and foreshadows the auiiexatioiis of the next century. 

The Kc volution of 1688 dealt a severe blou’ to the policy 
of Sir Josiah Child, and gave proportionate encouragement 
to his rivals. They organized themselves in an association 
which was popularly known as the New Company, and 
commenced an active war against the Old Company both 
in the City and in Parliament. The contending parties i^re- 
sented petitions to the Parliament of 1691, and the House of 
Commons passed two resolutions — ^first, that the trade of the 
East Indies was beneficial to the nation, and secondly, that 
the trade with the East Indies would be host carried on;' 
by a joint stock company possessed of extensive privilegeft.^. 
The practical question, therefore, was, not w'hether the trade " 
to the East Indies should be abolished, or should bo thrown 
open, but whether the monopoly of the trade should be left 
in the hands of Sir Josiah Child and his handful of supiwrters. 
On this question the majority of the Commons wished to 
effect a compromise — to retain the Old Company, but to 
remodel it and to incorporate it with the New Company. 
Resolutions were accordingly carried for increasing the capital 
oT the. QlcL Cnniqani^ , ancL fnn linutinij, the^ ammuitv of^ the. 
stock which might be held by a single proprietor. A Bill 
biased on these resolutions was introduced and read a second 
time, but was dropped in consequence of the refusal of Child 
to accept the terms offered to him. Thereupozi the House 
of Coznmons requested the king to give the Old Company 
the three years’ warning in pursuance of which their privileges 
might be determined. 

Two years of controversy followed. The situation of the 
Old Company was critical. By inadvertently omitting to 
pay a tax which had been recently imj>osed on joint-stock 
companies, they had forfeited their charter and might at 
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any tima find themselves deprived of their privileges without 
any notice at all. At length, by means of profuse bribes, 

Cliild obtained an order requiring the Attorney-General to 
draw up a charter re granting to the Old Conix)any its former 
privileges, but only on the condition that the Company 
should submit to fuither regulations substantially in accord- 
ance with those sanctioned by the House of Commons in 
1691. However, even these terms w^crc considered insufH- 
Client by the opponents of the Company, who now raised 
the constitutional question whether the Crown could grant 
a monopoly of trade without the authority of Parliament ^ 

This question, having been argued before the Privy Council, 
was finally decided in favour of the Company, and an order 
was passed that the charter should be sealed. 

Accordingly the charter of October 7, 1693, confirms the Chartor* 
former chartef of the Company, but is expressed to be re- 
vocable in the event of the Company failing to submit to 
such further regulations as might be imposed on them within 
a year. These regulations were embodied in two supplemental 
charters dated Xovemher ii, 1693, and iSeptember 28, 1694. 

By the fct of these charters the capital of the Company 
was increased by the adtlition of £744,000. . No person was 
to subscribe more than £10,000. Each subscriber w'as to 
have one vote for each £1,000 stock held by him up to £10,000, 
but 110 move. The gevenvov awd depwty gevevmv were to 
be qualified by holding £4,000 stock, and each committee 
by holding £1,000 stock. The dividends were to be made 
ill money alone. Books W'erc to be kept for recording transfers 
of stock, and were to be open to public inspection. The joint 
stock was to continue for tw'enty-one years and no longer. 

The charter of 1694 provided that the governor and deputy 
governor were not to continue in office for more than two 

^ Tho question had been previously raised in the great case of The East 
India Company v, Sandys (1683-85), in which the Company brought au 
action against Mr. Sandys for trading to the East Indies without a licence, 
and the Lord Chief Justice (Jellreys) gavo judgement for the plaintifia, 

See the report in 10 State Trials, j/i. 
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yeaxB, that eight new committees were to be chosen each 
year> and that a general court must he called within eigfit 
days on request by six members holding £i,ooo stock each. 
The three charters were to bo revocable after three years' 
warning, if not found profitable to the realm. 

By a charter of 1698 the provisions as to voting jjowers 
and qualification were modified. The qualification for a single 
vote was reduced to £500, and no single inem);er could give 
more than five votes. The qualification for being a committee 
was raised to £2,000- 

The aifair In the meantime, however, the validity of the monopoly 
renewed by the charter of 1693 had been successfully assailed, 
faults Immediately after obtaining a renewal of their charter the 
directors used their powers to effect the detention of a ship 
called the HeMridge, w'hich was l>dng in the Thames and was 
believed to be bound for countries beyond the Cape of Good 
Hope. The legality of the detention was questioned, and the 
matter was brought up in Parliament. And on January ii, 
169I, the House of Commons passed a resolution "that all 
subjects of England have equal rights to trade to the East 
Indies unless prohibited by Act of Parliament.’ 

" It has ever since been held/ says Macaulay, " to be the 
sound doctrine that no power but that of the whole legisla- 
ture can give to any person or to any society an exclusive 
prrvhege ol ^ra^coig to any ■pirjrt} iff ^ne wofii,’ is true 
that the trade to the East Indies, though theoretically thrown 
oi>eii by this resolution, remained practically closed. The 
Company's agents in the East Indies W'ere instimcted to pay 
no regard to the resolutions of the House of Comnious, and 
to show no mercy to interlopers. But the constitutional 
point was finally settled. The question w .-ther the trading 
privileges of the East India Company should be continued 
was removed from the council chamber to Parliament, and 
the period of control by Act of Parliament over the affairs of 
the Company began. 

The first Act of Parliament for regulating the trade to 
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the East Indies was passed in 1698. The New Company Incorpora- 
had continued their attacks on the monopoly of the Old EngliBh 
Company, a monopoly which had now been declared illegal, 
and they found a powerful champion in Montagu, the Chan- 
cellor of the Exchequer. The Old Company offered, in return 
for a monopoly secured by law, a loan of £700,000 to the 
State. But Montagu wanted more money than the Old 
Company could advance. He also wanted to set up a new 
company constituted in accordance with the views of his 
adherents. Unfortunately these adherents were divided in 
their views. Most of them were in favour of a joint-stock 
company. But some preferred a regulated company after 
the model of the Levant Company. The plan which Montagu 
ultimately devised was extremely intricate, but its general 
features camiot be more clearly described than in the lan- 
guage of Macaulay : ‘ He wanted two millions to extricate 
the State from its financial embarrassments. That sum he 
proposed to raise by a loan at 8 per cent. The lenders might 
be either individuals or corporations, but they were all, indi- 
viduals and corporations, to be united in a new corporation, 
which was to be called the General Society. Every member 
of the General Society, whether individual or corporation, 
might trade separately with India to an extent not exceeding 
the amount which that member had advanced to the Govern- 
ment. But all the members or any of them might, if they so 
, thought fit, give up the privilege of trading separately, and 
unite themselves imder a royal Charter, for the pui’pose' of 
trading in common. Thus the General Society was, by its 
original constitution, a regulated company ; but it was pro- 
vided that either the whole Society or any part of it might 
become a joint-stock company.' 

This arrangement was embodied in an Act and two char- 
ters. The Act (g & 10 Will. Ill, c. 44) authorized the Crown 
to borrow two millions on the security of taxes on salt, and 
stamped vellum, parchment, and paper, and to incorporate 
tbe subscribers to the loan by the cumbrous name of the 
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‘ General Society entitled to the advantage^; given by an Act 
of Parliament for advancing a sum not exceeding two millLonfs 
for the service of the Crown of England.^ The Act follows 
closely the line^? of that by which, four years before. Montagu 
had established the Bank of England in consideration of a 
loan of £ 1, 200,0 00 ► In each case the loan, hears iutcL’ebt at 
the rate of 8 per cent., and is secured on the proceeds of a 
special tax or set of taxes. In each case the subscribers to 
the loan are incorporated and obtain special privileges. The 
system was an advance on that under which bodies of mer- 
chants had obtained their privileges by means of presents to 
the king or bribes to his ministers, and w^as destined to receive 
much development in the next generation. The plan of raising 
special loans on the security (»f special taxes has since been 
bupcrseded by the National Debt and the Consolidated Fund. 
But the debt to the Bank of England still remains separate,' 
and tains some of the features originally imprinted on it 
by the legislation of Montagu. 

Of the charters granted under the Act of 1698, the first ^ 
incorporated the General Society as a regulated company, 
whilst the second - incori)orated most of the subscribers to 
the General Society as a joint-stock company, under the 
name of ' The English Company trading to the Eavst Indies.’ 
The coUBtitution of the English Company was formed on 
the same general lines as that of the Old or London Cojnpany, 
but the members of their governing body were called directors 
instead of ' committees.' 

The New Company were given the exclusive privilege of 
trading to the East Indies, subject to a reservation of the 
concurrent rights of the Old Company until September 29, 
1701. The New Company, like the Old Company, were 
authorized to make by-laws and ordinances, to appoint 
govemoTS, with power to raise and train military forces, and 
to establish courts of judicature. They were also directed to 
maintain ministers of religion at their factories in India, and 

* Charter of September 3, 169S. * Charter of September 5, 1698. 
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to take a chaplain in every ship of 500 tons. The ministers 
were to learn the Portuguese language and to ' apply them- 
selves to learn the native language of the country where 
they shall reside, the better to enable them to instruct the 
Gentoos that shall be the servants or slaves of the same 
Company or of their agents, in the Protestant religion.’ 
Schoolmasters were also to be provided. 

It soon appeared that the Old Company had, to use a 
modern phrase, ^ captured ’ the New Company. They had 
subscribed £315,000 towards the capital of tw’O millions 
authorized by the Act of 1698. They had thus acquired 
a material interest in their rivals’ congern, and, at the same 
time, they were in possession of the field. They had the 
capital and plant indispensable for the East India trade, 
and they retained concurrent privileges of trading. They 
soon showed their strength by obtaining a private Act of 
Parliament (ii & 12 Will. Ill, c. 4) which continued them 
as a trading corporation until repayment of the whole loan 
of two millions. 

The situation was impossible ; the privileges nominally 
obtained by the New Company were of no real value to them ; 
and a coalition between the two Companies was the only 
practicable solution of the difiiculties which had been created 
by the Act and charters of 1698. 

The coalition was effected in 1702, through the inter- 
« mention of Lord Gqdolphin, and by means of an Indenture 
Tripartite to which Queen Anne and the two Companies 
were parties, and which embodied a scheme for equalizing 
the capital of the two Companies and for combining their 
stocks. The OJd Company w'ere to mmntain their separate 
existence for seven years, but the trade of the t^\o Companies 
was to be carried on jointly, in the name of the English 
Company, hut for the common benefit of both, under the 
direction of twenty-four managers, twelve to be selected by 
each Company. At the end of the seven years the Old Com- 
pany were to surrender their charters. The New or English 
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Company were to continue their trade in accordance with the 
provisions of the charter of 1698, but were to change their 
name for that of * The United Company of Merchants oi 
England trading to the East Indies." 

A deed of the same date, hy which the ' dead stoefe ^ oi 
the two Companies was conveyed to trustees, contains an 
interesting catalogue of their Indian possessions at that time 

Difficulties arose in carrying out the arrangement of 1702, 
and it became necessary to apply for the assistance of Par- 
liament, w^hich was given on the usual terms. By an Act 
of 1707 ^ the English Company were required to advance to 
the Crowm a further loan of £1,200.000 without interest, 
a transaction which was equivalent to reducing the rate of 
interest on the total loan of £3,200,000 from S to 5 per cent. 
In consideration of this advance the exclusive privileges of 
the Company were continued to 1726, and Lord Godolphin 
was empowered to settle the diilferences still remaining be- 
tween the London Company and the English Company. 
Lord Godolphin's Award was given in 1708, and in 1709 
Queen Anne accepted a surrender of the London Company's 
charters and thus terminated their separate existence. The 
original charter of the New or English Company thus came 
to be, in point of law, the root of all the powers and privileges 
of the United Company, subject to the changes made by 
sLatjata*. Hm^neinr th. down to. T8^3,ff!ee .1, Will. lV.,c..85,, 

s. Ill) the Company bear their new name of ' The United 
Company of Merchants of England trading to the East 
Indies/ 

For constitutional purposes the half’ century which followed 
the union of the two Companies may he passed over very 
lightly. 

An Act of 1711 ^ provided that the privileges of the United 
Company were not to be determined by the repayment of 
the loan of two millions. 

The exclusive x^vileges of the United Company were 
' 6 Anne, c. 7 U ® 10 Anno, c. 35. 
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extended’ tor further terms by Acts of 1730^ and 1744^. 
The price paid for the first extension was an advance to the 
State of £200,000 without interest, and the reduction of 
the rate of interest on the previous loan from 5 per cent, to 
4 per cent. By another Act of 1730 ^ the security for the 
loan by the Company was transferred from the special taxes 
on which it had been previously charged to the ^ aggregate 
fund/ the predecessor of the modern Consolidated Fund. 
The price of the second extension, which was to 1780, was 
a further loan of more than a million at 3 per cent. By an 
Act of 1750^ the interest on the previous loan of £3,200,000 
was reduced, first to 3^^ per cent., and then to 3 per cent. 
Successive Acts were passed for increasing the stringency 
of the provisions against interlopers ^ and for penalizing any 
attempt to support the rival Ostend Company 
In 1726 a charter was granted establishing or reconstituting 

’ 3 Geo. II, c. 14. " 17 Geo. 11 , 0, 17. 

^ 3 Geo. II, c. 20, * 23 Geo- II, c. 22. 

® 1718, 5 Geo, I, 0. 2T ; 1720, 7 Geo. I, Stat, i, c. 21 ; 1722, 9 Geo. I, 
; 1733, 5 Geo. II, c. 39. See the article on ‘ Interlopers ’ in the Dictionary 
of Polit ical Economy. For the career of a typical interloper see the account 
of Thomas Pitt, afterwards Governor of Madras, and grandfather of the 
elder William Pitt, given in vol. iii. of Yule's edition of the Diary of William 
Hedges. The relations between interlopers and the East India Company 
in the preceding century are well illustrated by Skinner's case, which arose 
on a petition presented to Charles II soon after the Restoration. Accord- 
the slgi^ hy the counsel of Skhmer there w&s& gener&l 

liberty of trade to the East Indies in 1657 (under the Protectorate), and he 
m that year sent a tradin|j ship there ; but the Company's agents at Bantam, 
imdcr pretence of a debt duo to the Company, seized his ship and goods, 
assaulted him in his warehouse at Jamba in the island of Sumatra, and 
dispossessed him of the warehouse and of a Uttlo island called Barella. 
After various ineffectual attempts by the Crown to induce the Company 
to pay compensation, the case was, in 1665, referred by the king in council 
to the twelve judges, with the question whether Skinner could have full 
relief in any court of law. The answer was that the king's ordinary courts 
of justice could give relief in respect of the wrong to person and goods, but 
not in respect of the house and island. The House of Lords then resolved 
to relievo Skinner, hut these proceedings gave rise to a serious conflict 
between the House of Lords and the House of Commons Sec Hargrave’s 
Preface to Hale’s Jurisdiction of the House of Lords, p. cy. 

Charter granted by the Emperor Charles VI in 1722, but withdrawn 
in 1725. 
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Judicial municipalities at Madras, Bombay, and Calcutta, and setting 
up or remodelling mayor's and other courts at each of these 
and 1753. places. At each place the mayor and aldermen were to 
constitute a mayor’s court with civil jurisdiction, subject t(j 
an appeal to the governor or president in council, and a 
further appeal in more important cases to the king in council, 
The mayor’s court now also gave probates and exercised 
testamentary jurisdiction. The governor or x>resident ami 
the five seniors of the council were to he jUvStices of the peace . 
and w^ere to hold quarter sessions four tinges in the year, with 
jurisdiction over all offences except high treason. At the 
same time the .Company were authorized, as in previous 
charters, to appoint generals and other military officers, with 
power to exercise the inhabitants in arms, to repel force bj' 
force, and to exercise martial law hi time of war. 

The capture of Madras by the French in 1746 having 
destroyed the continuity of the municipal corporation at that 
place, the charter of 1726 was surrendered and a frcvsh charter 
was granted in 1753. 

The charter of 1753 expressly excepted from the jurisdiction 
of the mayor s court all suits and actions between the Indian 
natives only, and directed that these suits and actions should 
be determined among themselves, unless both parties suh^ 
mitted them to the determination of the mayor’s courts. 
But, according to Mr. Morley, it does not appear that the 
native inhabitants of Bombay were ever actually exempted 
from the jurisdiction of the mayor's court, or that any peculiar 
laws were administered to them in that court 

The charters of 1726 and 1753 have an important bearing 
on the question as to the precise date at which the English 
criminal law was introduced at the presidency towns. This 
question is discussed by Sir James Stephen with reference 
to the legality of Nuncomar’s conviction for forgery ; the 
point being whether the English statute of 1728 (2 Geo. II, 
c, 25) was or was not in force in Calcutta at the time of 

1 Morley's Digest, Iiiirodviction, p. clxix. 
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Kuncomar's trial. Sir James Stephen inclines to the opinion 
that English criminal law was originally introduced to some 
extent by the charter of i66i, but that the later charters 
of 1726, 1753, and 1774 must be regarded as acts of legis- 
lative authority whereby it was reintroduced on three suc- 
cessive occasions, as it stood at the three dates mentioned. 

If so, the statute of 1728 w^ould have been in force in Calcutta 
in 1770 when Nuncomar’s offence w'as alleged to have been 
committed, and at the time of his trial in 1775, But high 
judicial authorities in India have maintained a different view. 

According to their view British statute law was first given to 
Calcutta by the charter establishing the mayor’s court in 1726, 
and British statutes passed after the date of that charter 
did not apply to India, unless expressly or by necessary impli- 
cation extended to it J Since the passing of the Indian Penal 
Code the question has ceased to bo of practical importance. 

In 1744 war broke out between England and France, and Mutiny 
in 1746 their hostilities extended to India. These events Articles of 
led to the establishment of the Company’s Indian Army. 

The first establishment of that army may, according to Sir Forces. 
George Chesney^, be considered, to date from the year 1748, 

‘ when a small body of sepoys w^as raised at Madras, after 
the example set by the French, for the defence of that settle- 
ment during the course of the "war which had broken out, four 

time a small Europeap force was raised, formed of such sailors 
as could bo spared from the ships on the coast, and of men 
smuggled on board the Companj^'s vessels in England by the 
Company. An oificer, Major LawTcnce, was appointed by 
^ commission from the Company to command these forces in 
India During the Company’s earliest wars its army consisted 
niainly, for fighting pui'poses, of Europeans, 


^ Morley’s Digest, Introduction, pp. xi, xxiii. 

’ Indian Polity (jrd cd.), ch. xii, which contains an interesting sketch 
of the rise and development of the Indian Army. The nucleus of a European 
force had been formed at Bombay in 16^9, supra, p. 18. 

1691 
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It has been seen that by successive charters the Compan^*i 
had been authorized to raise troops and appoint officers.! 
But the more extensive scale on which the military operations! 
of the Company were now conducted made necessary further I 
legislation for the maintenance of military discipline. An 
Act of 1754 ^ laid down for the Indian forces of the Company 
provisions corresponding to those embodied in the annual 
English Mutiny acts. It imposed penalties for mutiny, 
desertion, and similar offences, when committed by officor.s 1 
or soldiers in the Company's service. The Court of Directors 
might, in pursuance of an authority from the king, empower 
their prc>sident and council and their commanders-in chief to 
hold courts-martial for the trial and punishment of military 
offences. The king was also empowered to make articles 
of war for the better government of the Company's forces. 
The same Act contained a provision, repeated in subseq[iient 
Acts, which made oppression and other offences committed 
by the Company’s presidents or councils cognizable and 
punishable in England. The Act of 1754 was amended by 
another Act passed in 1760 

Chaiters The warlike operations which were carried on by the East 

and^^^58 Company in Bengal at the beginning of the second 

as to Ealf of the eighteenth century, and which culminated in 
booty and 

cession of Clive’s victory at Plassey, led to the grant of two furthei 
territory. Company. 

A charter of 1757 recited that the l^aboh of Bengal had . 
taken from the Company, without just or lawful pretence and 
contrary to good faith and amity, the town and settlement 
of Calcutta, and goods and vahiable commodities belonging 
to the Company and to many persons trading or residing 
within the limits of the settlement, and that the officers and 
agents of the Company at Fort St. George had concerted 
a plan of operations with Vice-Admiral Watson and others, 
the commanders of our fleet employed in those parts, for 
regaining the town and settlement and the goods and com- 


^ 27 Geo. IT, c. 9. 


^ T Gro. TIE r. 14. 
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modities, and olHainiiig ad e collate satisf action for their Joshes ; 
and that it had been agreed between the officers oi the Com- 
pany, on the one part, and the vice-admiral and commanders 
of the fleet, on the other part, assembled in a council of war, 
that one moiety of aU plunder and booty ^ whieh shall be 
taken from the Moors ’ should he sot apart for the use of the 
captors, and that the other moiety should be deposited till the 
pleasure of the Crown should he known. The charter went on 
to grant this reserved moiety to the Company, except any part 
thereof which might have been taken from any of the king’s 
subjects. Any part so taken was to be returned to the owners 
on payment of salvage. 

A charter of 1758, after reciting that powers qf^rnahing peace 
and war and maintaining military forces had been granted 
to the Company by previous charters, and that many troubles 
had of late years arisen in the East Indies, and the Company had . 
been obliged at very great expense to carry out a war in those 
parts against the French and likewise against the Nabob of 
Bengal and other princes or Governments in India, and that 
some of their possessions had been taken from them and 
since retaken, and forces had been maintained, raised, and 
paid by the Company in conjunction with some of the royal 
ships of war and forces, and that other territories or districts, 
goods, merchandises, and effects had been acquired and taken 
from some of the princes or Governments in India at variance 
with the Company Jby the ships and forces of the Company 
alone, went on to grant to the Company all such booty or 
plunder, ships, vessels, goods, merchandises, treasure, and other 
things as had since the charter of 1757 been taken or seized, 
or should thp.reafter be iaken^ from any of the enemies of the 
Company or any of the king’s enemies in tlio East Indies by 
any ships or forces of the Company employed by them or on 
their behalf within their limits of trade. But this was only 
to apply to booty taken during hostilities begun and carried 
on ill order to right and recompense the Comi^any upon the 
goods, estate, or people of those parts from whom they should 


n 2 



36 GOVERNMENT OF INDIA [cH, 1 

siifitain or have jii«i and -grounded cause to fear aiij^ 
injury, loss, or damage, or upon any people who should 
interrupt, wrong, or injure them in their trade within the 
limits of the charters, or should in a hostile mamier invade or 
attempt to weaken or destroy the settlements of the Com- 
pany or to injure the king’s subjects or others trading or 
residing within the CoJupany’s settlements or in any mamier 
under the king’s protection within the limits of the Compam . 
The booty must also have been taken in warti or hostilities 01 
expeditions begun, carried 011, and completed by the foroev^ 
raised and paid by the Company alone or by the ships ein- 
ployed at their sole expense. And there was a saving for 
the royal prerogative to distribute the booty in such manner 
as the Crown should think fit in all eases where any of the 
king's forces should be appointed and commanded to act in 
conjunction with the ships or forces of the Company. There 
was also an exception for goods taken from the king's subjects, 
which were to be restored on payment of reasonable salvage. 
These provisions, though they gave rise to difficult questions 
at various subsequent times, have now become obsolete. 
Eufc the charter contained a further power which is still of 
practical importance. It expressly granted to the Company 
power, by any treaty of peace made between the Company or 
any of their officers^ servants, or agents, and any of the 
Indian princes or Governments, to cede, restore, or dispose 
of any fortresses, districts, or territories acquired by con- 
quest from any of the Indian princes or Governments during 
the late troubles between the Company and the Nabob of 
Bengal, or which should be acquired by conquest in time 
coming, subject to a proviso that the Company should not have 
power to cede, restore, or dispose of any territory acquired 
from the subjects of any European Power without the special 
licence and aj^probation of the Crown. This power has been 
relied on as the foundation, or one of the foundations, of 
the power of the Government of India to cede territory^ 

^ Lachtru J!vur(iyan v. Jtaja PraUib h E R, 2 All r. 
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The year 1765 marks a turning-point in Anglo-Indian 
history, and may be treated as commencing the period of 
territorial sovereignty by the East India Company. The 
successes of Clive and Lawrence in the struggle between 
the English and French and their respective allies had extin- 
guished French influence in the south of India. The victories 
of Plassey ^ and Baxar ^ made the Company masters of the 
north-eastern provinces of the peninsula. In 1760 Clive 
returned from Bengal to England, In 1765, after five years 
of confusion, he went back to Calcutta as Governor and Com- 
mander-in-Chief of Bengal, armed with extraordinary powers. 
His administration of eighteen months was one of the most 
memorable in Indian history. The beginning of our Indian 
rule dates from the second governorship of Clive, as our 
military supremacy had dated from his victory at Plassey. 
Olive's main object was to obtain the substance, though not 
the name, of territorial power, under the fiction of a grant 
from the Mogul Emperor. 

This object was obtained by the grant from Shah Alain of 
the Diwani or fiscal administration of Bengal, Bihar, and 
Orissa.^ 

The criminal jurisdiction in the provinces was still left with 
the puppet Kawab, who was maintained at Moorshedabad, 
whilst the Company were to receive the revenues and to 
Uie army, But the actual coBcction oi the levemaes 
' still remained uritiDi772 in the hands of native officials. 

Thus a system of dual government was established, under 
which the Company, whilst assuming complete control over 
the revenues of the country, and full power of maintaining 
or disbanding its military forces, left in other hands the 
responsibility for maintaining law and order through the 
agency of courts of law. 

The great events of 1765 produced immediate results in 

^ Plassey (Clive) June 23, 1757 ; Baxar (Munro), October 23, 1764. 

^ The grant is dated August 17, 1765. The ‘ Orissa’ of the grant corre- 
yponds to what is now the district of Midnap ur, and is not to be confused 
with the modern Orissa, which wai> not acquired until 1803. 
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EngJai-d. The ol t)ie pioprietors of the Company wer^ 
dazzled by golden Tisions. On the dispatch bearing the grant 
of the Biwani being read to the ConH of Proprietors they 
began to clamour for an increase of dividend, and^ in spite 
of the Company’s debts and the op}X)bition of the directors, 
they insisted on raising the dividend in 1766 from 6 to 10 
per cent., and in 1767 to 12 5 per cent. 

At the same time the public mind was startled by the 
enormous fortunes which ‘ Nabobs ’ were bringing home, 
and the public conscience was disturbed by rumours of the 
unscrupulous modes in which these fortunes had amassed. 
Constitutional questions were also raised as to the right of 
a trading company to acquire on its own account pov^ers of 
territorial svivereignty ^ The intervention of Parliament 
imperatively demanded. 

On November ^5, 1766, the House o£ Commons resolved to 
appoint a connnitteo of the whole house to inquire into the 
state and condition of the East India Company, and the 
proceedings of this committee led to the passage in 17O7 of 
five Acts with reference to Indian affairs. The first disqualified 
a member of any company for looting at a general court 
unless he had held his qualification for six months, and pro- 
hibited the makiig of dividends excex>t at a half-yearly or 
quarterly court Although applying in terms to all coni' 
panies, the Act wa.s immediately directed at the East India 
Company, and its object w’as to check the tniificking in votes 
and other seandals which bad recently disgraced their pro- 
ceedings. The second Act ^ prohibited the East India Company 
from making any dividend except in pursuance of a resokition 
passed at a general court after due notice, and directly over- 
ruled the recent resolution of the Company by forbidding them 
to declare any dividend in excess of 10 per cent, per annum 
until the next session of Pariiament. The third and fourth 
Acts ^ embodied the terms of a bargain to which the Company 

* Foi the arguments m this uuestion, see Locky, ch. x». 

* 7 tieo. lib c. 4K. * 7 GiiO. Ill, 0. 49. * 7 Geo. Ill, tc, 50, 57. 
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had been compelled to consent. The Cojnjjany were required 
to pay into the Exchequer an annual sum of £400,000 for 
two years from February i, 1767, and in consideration of 
this payment were allowed to retain their territorial acqui- 
sitions and revenues for the same period.^ At the same 
time certain duties on tea were reduced on an undertaking 
by the Company to indemnify the Exchequer against any 
loss arising from the reduction. Thus the State claimed its 
share of the Indian spoils and asserted its rights to control 
the sovereignty of Indian territories. 

In 1768 the restraint on the dividend v\a8 continued for 
another year,^ and in 1769 a new^ agreement was made by 
Parliament with the East -India Company for hve years, 
during which time the Comx)any were guaranteed the terri- 
torial revenues, but were bound to pay an annuity of £400,000, 
and to export a specified quantity of British goods. They 
were at liberty to increase their dividends during that time to 
122 per cent, provided the increase did not exceed i per cent. 
If, however, the dividend should fall below 10 per cent, the 
sum to be paid to the Government was to be proportion- 
ately reduced. If the finances of the Company enabled them 
to pay ofi some specified debts, they were to lend some 
money to the public at % per cent.^ 

These arrangements w’ere obviously based on the assumption 

^ which they could £^ord to pay, not only liberal dividends 
to their proprietors, but a heavy tribute to the State. The 
assumption was entirely false. Whilst the servants of the 
Company were amassing colossal foituiies, the Company itself 
was advancing by rapid strides to bankruptcy. ^ Its debts 
Were already estimated at more than six millions sterling. 
It supported an army of about 30,000 men. It paid about 

* Thi.:i ^vas apparently fcho first direct recognition by Parliament of the 
territorial acquisitions of the Company. Sec Darnodhar Gordhan v. Deoram 
Kanji (the Bhaunagar case), L. R. i App. Cas. 332, 342. 

^ S Goo. HI, c. I. ^9 Geo. Ill, 0. 24. 
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one million sterling a year in the form of tributes, pens^on^ 
and compensations to the emperoTj the Nabob of Bengal, 
and other great native personages. Its incessant wars, 
though they had hitherto been always successful, were alw'ays 
expensive, and a large portion of the wealth which should 
have passed into the general exchequer was still diverted to 
the private accounts of its servants.’^ Tw'O great calamities 
hastened the crisis. In the south of India, Hyder AU harried 
the Carnatic, defeated the English forces, and dictated peace 
on his own terms in 1769. In the north, the great famine 
of T770 swept away more than a third of the inhabitants of 
Bengal. 

Yet the directors went on declaring dividends at the rates 
of 12 and 12^ per cent. At last the crash came. In the 
spring session of 1772 the Company had endeavoured to 
initiate legislation for the regulation of their affairs. But 
their Bill was thrown out on the second reading, and in its 
place a select committee of inquiry was appointed by the 
House of Commons. Tu June, ^772; Parliament W'^as pro- 
rogued, and in July the directors were obliged to confess that 
the sum required for the necessary payments of the next 
three months was deficient to the extent of £1,293,000. In 
August the chairman and deputy chairman waited on Lord 
North to mform him that nothing short of a Joaii of a million 
from the public could save the Company from ruin. 

In November, 1772, Parliament met .^gain, and its first 
step was to appoint a new" committee with instructions to 
hold a secret inquiry into the Company's affairs. This com* 
mittee presented its first report with unexpected rapidity, 
and on its recommendation Parliament in December, 1772, 
passed an Act prohibiting the directors from sending out to 
India a commission of supervision on the ground that the 
Company would be unable to bear the expense.^ 

In 1773 the Company came to Parliament for pecuniary 
assistance j and Lord North^s Government took advantage 
^ Lecky, iv, 273, * 13 Geo HI, c. 9, 
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of the situation to introduce extensive alterations into the 
system of governing the Company's Indian possessions.^ 

In sihte of vehement opposition, two Acts were passed 
through Parliament by enormous majorities. By one of 
these Acts ^ the ministers met the financial embarrassments 
of the Company by a loan of £1,400,000 at 4 per cent., and 
agreed to forgo the Oomx)aiiy s debt of £400,000 till this 
loan had been discharged. The Company were restricted from 
declaring any dividend above 6 per cent, till the new loan 
had been discharged, and above 7 per cent, mitil the bond 
debt was reduced to £1,500,000. They were obliged to 
submit their accounts every half-year to the Treasury, they 
were restricted from accepting bills drawn by their servants 
in India for above £300,000 a year, and they were required 
to export to the British settlements within their limits British 
goods of a specified value. 

The other Act was that commonly known as the Regu- TheKegu- 
lating Act.^ To understand the object and effect of its 
provisions brief reference must be made to the constitution 
of the Company at the time when it was passed. 

At home the Comijany were still governed in accordance 
with the charter of 1698, subject to a few modifications of 
detail made by the legislation of 1767. There was a Court 
of Directors and a General Court of Proprietors. Every holder 

^ The histoiy of the East India Company tends to ehow that whenever 
* a chartered company unflei takes torritorial sovereignty on an extensive 
scale the Government is soon compelled to accept financial responsibility 
its pioctedingb, •And to excrciee dixett control over actions. The 
career of the East India Company as a territorial power may he treated 
Q'S having begun in 1765, when it acquired the financial admmistration 
of the provinces of Bengal, Bihar, and Orissa. Within seven years it was 
applying to Parliament for financial assistance. In 1773 its Indian opera- 
tions were placed directly under the control of a governor- general appomted 
by the Crown, and in 1784 the Court of Directors in England were made 
directly subordinate to the Board of Control — that is, to a minister of the 
Crown. 

^13 Geo. Ill, c. 64. 

13 Ceo. Ill, c. 63. This Act is described in its ‘ short title ’ as an Act 
of 1772 because Acts then dated from the beginning of the session in which 
they 4 vere passed. 
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of i^ 5 oo Htock had a vote in the Court of Proprietori!!, but the 
possession of £ 2,000 stock was the qualification for a director. 
The directors were tw^enty-four in number, and the whole ol 
them were re-elected every year. 

-fn India each of the three presidencies was under a presideni 
or governor and council, appointed by commission of the 
Company, and consisting of its superior servants. The 
numbers of the council varied,^ and some of its members 
were often absent from the presidency town, being chiefs 
of subordinate factories in the interior of the country. All 
power was lodged in the president and council jointly, and 
nothing could be transacted excei>t by a majority of votes. 
So unworkable had the council become as an instrument of 
government, that in Bengal Clivo had been compelled to 
delegate its functions to a select committee. 

The presidencies w^ere independent of each other. The 
Government of each was absolute within its own limits, and 
responsible only to the Company in England. 

The civil and military servants of the Company were 
classified, beginning from the lowest rank, as wTiters, factors, 
senior factors, and merchants. Promotion was usually by 
seniority. Their salaries were extremely small, ^ but they 
made enormous profits by trading on their own account, 
and by money drawn from extortions and bribes. The 

as had been proved and acknowledged to, have been distributed 
by the x^rinoes and other natives of Bengal from the year 
1757 to 1766, both included. They amounted to £5,940, 987? 
exclusive of the grant made to Clive after the battle of Plassey. 
Clive, during his second governorship, made great efforts to 
put down the abuses of private trade, bribery, and extortion, 

^ They were usually from twelve to sixteen.. 

* In the early part of the eighteenth century a writer, after live years’ 
re&idciico in India, received £ro a year, and the aalariea of the higher ranks 
were on the samo scale. Thus a member of council had £60 a year. When 
Thomas Pitt was appointed (iovemor ol Madras in 169S ho received £joO 
a year for salary and allowance s, and £1.00 for outfit. 
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and endeavouied to provide more legitimate remunerations 
for the higher classes of the Company's civil and military 
servants by assigning to them specific shares in the profits 
derived from the salt monopoly. According to his estimates 
the profits from this source of a commissioner or colonel 
would be at least £7.000 a year ; those oi a factor or major, 
£2,000 3 

At the presidency towns ^ civil justice was administered in 
the mayors* courts and courts of request, criminal justice by 
the justices in petty and quarter sessions. In 1772 Warren 
Hastings became Governor of Bengal, and took steps for 
organizing the administration of justice in the interior of 
that province. In the previous year the Court of Directors 
had resolved to assert in a more active form the powers given 
them by the grant of the Diwani in 1765, and in a letter of 
instructions to the president and council at Fort William 
had announced their resolution to * stand forth as diwan/ 
and by the agency of the Company’s servants to take upon 
themselves the entire care and management of the revenues.^ 
In pursuance of these instructions the Court of Directors 
appointed a committee, consisting of the Governor of Bengal 
iind four members of council, and these drew up a report, 
comprising a plan for the more effective collection of the 
revenue and the administration of justice. This plan was 
adopted by the Government on August 21, 1772, and many of its 
•I’ules were long preser ved in the Bengal Code of Regulations.*^ 

In pursuance of this plan, a board of revenue was created, 
consisting of the president and members of the council, and 
the treasury was removed from JMoorshedabad to Calcutta. 
I' he supervisors of revenue became collectors, and with them 

^ Kec iv, 260, 270. ^ Letter of August 2S, 1771. 

The olhcc of ‘ diwan ’ implied, not merely the collection uf the revenue, 
hut the administration of civil justice. The ^ nizamut * comprised the 
right of arming and commanding the troops, and the management of the 
whole of the police of the country, a& well as the administration of criminal 
justice. Morley, Digest, p. :^xxi. See a f uller account of Warren Hastings’s 
plan, ihid, p. xxxiv. 



44 GOVERNMENT OF INDIA [gm. 

were aaeociafced native officers, styled 'diwans.’ Courts Were 
established in each collectorship, one styled the Diwani, a 
civil court, and the other the l''aujdari, a criminal court. 
Over the former the collector presided in his quality of king's 
diwan. In the criminal court the kazi and mufti of the 
district sat to expound the Mahomedan law. Superior 
courts were established at the chief seat of government, called 
the Sadr Diwani Adalat and the Sadr Kizamat Adalat. 
These courts theoretically derived their jurisdiction and 
authority, not from the British Crown, but from tho native 
Government in whose name the Company acted as adminis- 
trators of revenue. They were Company’s courts, not king's 
courts. 

Provisions By the Regulating Act of 1773 the qualification to vote 

latbg^cfc, Court of Proprietors was raised from £500 to £1,000, 

and restricted to those who had held their stock for twelve 
months. The directors, instead of being annually elected, 
were to sit for four years, a quarter of the number being 
annually renewed. 

For the government of the Presidency of Fort William in 
Bengal, a governor-general and four counsellors wex^e ap- 
pointed, and the Act declared that the whole civil and military 
government of this presidency, and also the ordinary manage- 
ment and governxnent of all the territorial acquisitions and 
revenues in the kingdoms of Bengal, Bihar, and Orissa, 
should, during such time as the territarial acquisitions and^ 
revenues remained in the possession of the Company, be vested 
in the governor-general and council of the Presidency of 
Fort William, in like manner as they were or at any time 
theretofore might have been exercised by tho president and 
council or select committee in the said kingdoms. The 
avoidance of any attempt to define, otherwise than by refer- 
ence to existing facts, the nature or extent of the authority 
claimed or exercised by the Crown over the Company in 
the new territorial acquisitions is very noticeable, and is 
characteristic of English legislation. 
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The first governor-general and counsellors were named in 
the Act. Thejr were to hold office for five ycars,^ and weie 
not to be removable in the meantime, except by the king on 
the representation of the Court of Directors. A casual vacancy 
in the office of governor-general during these five years was 
to be supplied by the senior member of council. A casual 
vacancy in the office of member of council was during the 
same time to be filled by the Court of Directors with the 
consent of the Crown. At the end of the five years the 
patronage was to bo vested in the Company. The governor- 
general and council were to be bound by the votes of a 
majority of those present at their meetings, and in the cane 
of an equal division the governor-general was to have a 
casting vote. 

Warren Hastings, who had been appointed Governor of 
Bengal in 1772, was to be the first governor-general. The 
first members of his council were to be General Clavering, 
Colonel Monson, Mr. Barwell, and Mr. Francis . 

The supremacy of the Bengal Presidency over the other 
presidencies was definitely declared. The governor -general 
and council wore to have power of superintending and coH' 
trolling the government and management of the presidencies 
of Madras, Bombay, and Bencoolen so far and in so much 
as that it should not be lawful for any Government of 
the minor presidencies to make any orders for commencing 
Jiostilitics, or declarii\g or making war, against any Indian 
■princes or powers, or for negotiating or concluding any treaty 
any such prince or power without the previous consent 

^ It Las been suggested that this enactment is the origin of the custom 
under which the tenure of the more important offices in India, such as those 

gOTemor- general, governor^ lieutenant -governor, and memher of council, 
18 now limited to five years. The limitation is not imposed by statute or 
by the instrument of appoinbmerit. 

^ Bencoolen, otherwise Tort Marlborough, is in Sumatra. It was founded 
by the English in 1686, and was given to the Dutch by the London Treaty, 
M^arch ii, 1824, in exchange for establishments on the continent of India 
and for the town and fort of Malacca and its dependencies, which were 
banded over to the Bast India Pomp any by 5 Geo. TV, c. 108. 
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of the governor-genercal ami coiineil, except ia such cases oi 
imminent necessity as would render it dangerous to postpone 
such hostilities or treaties until the arrival of their orders, 
and except also in cases where special orders had been received 
from the Company d A prcvsidont and a council offending 
against the>se provisions might be suspended by order of the 
governor-general and council. The governors of the ininoi 
presidencies were to obey the order of the governor' general 
and council; and constantly and dutifully to transmit to 
them advice and intelligence of all transactions and matter.^ 
relating to the government, revenues, or interest of the 
Company. 

Provisions followed for regulating the relations of the 
governor-general and his council to the Court of Directors, 
and of the directors to the Crown. The governor-geneTal 
and council were to obey the orders of the Court of Directors 
and keep them constantly informed of all matters relating 
to the interest of the Company. The directors were,, within 
fourteen days after receiving letters or advices from the 
governor-general and council, to transmit to the Treasury 
copies of all parts relating to the management of the Com- 
pany's rev'enue, and to transmit to a secretary of state copies 
of all parts relating to the civil or military affairs and govern- 
ment of the Company. 

TjnrjorfAnL chanijfJi, wem matlcL in_ thee arran{rpjnejii^L hni 
the administration of justice in Bengal. The Crown was 
empowered to establish by charter a supreme court of judica- 
ture at Fort William, consisting of a chief justice and three 
other judges, who were to be barristers of live years' standing, 
and were to be appointed by the Crown. The supreme court 
was empowered to exercise civil, criminal, admiralty, and eccle- 
siastical jurisdiction, and to appoint such clerks and other 
ministerial officers with such reasonable salaries as should 
be approved by the governor-general and council, and to 

^ This was the first assertion of Parliamentary control over the treaty 
relations of the Company. 
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establish such rules of procedure and do such other things 
as might be found necessary for the administration of justice 
and the execution of the powers given by the charter. The 
court was declared to be at all times a court of record and 
a court of oyer and terminer and jail delivery in and for 
the town of Calcutta and factory of Fort William and the 
factories subordinate thereto. Its jurisdictiort was declared 
to extend to all British subjects who should reside in the 
kingdoms or provinces of Bengal, Bihar, and Orissa, or any 
of them, under the protection of the United Company. And 
it to have ' full power and authority to hear and determine 
all complaints against any of His Majesty’s subjects for 
crimes, misdemeanours, or oppressions, and also to entertain, 
hear, and determine any suits or actions ^vhatsoever against 
any of His Majesty’s subjects in Bengal, Bihar, and Orissa, 
and any suit, action, or complaint against any person employed 
by or in the service of the Company or of any of His Majesty's 
subjects.’ 

But on this jurisdiction two important limitations were 
imposed. 

First, the court was not to be competent to hear or determine 
any indictment or information against the governor -general 
or any of hi a council for any offence, not being treason or 
felony^, alleged to have been committed in Bengal, Bihar, 
or Orissa. And the governor-general and members of his 
» council were not to ♦be liable to be arrested or imprisoned 
u\ any action, suit, or proceeding in the supreme court,- 

Then, with respect to proceedings in which natives of the 
country were concerned, it was provided that the court 
should hear and determine ' any suits or actions whatsoever 
of any of His Majesty's subjects against any inhabitant of 
ludia residing in any of the said kingdoms or provinces of 
Bengal, Bihar, or Orissa/ on any contract in writing where 

^ Could it then try the govern or general for treason or felony ? 

® The saving appears to be limited to eivil proceedings. It wo}M exempt 
J^Rainat arrest on. mesne proeess. 
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the cause of action exceeded. 500 rupees, ami where the sai<l 
inhabitant had agreed in the contract that, in case of dispute, 
the matter should be heard and determined in the supremo 
court. Such suits or actions might he brought in the first 
instance before the supreme court, or by appeal from any ot 
the courts established in the provinces. 

This authority, though conferred in positive, not negative, 
terms, appears to exclude by implication civil jurisdiction 
in suits by British subjects against ' inhabitants ’ of the 
country, except by consent of the defendant, and is silent 
as to jurisdiction in civil suits by ^ inhabitants ’ againsi 
British subjects, or against other " inhabitants/ 

An appeal against the supreme court was to lie to the 
king in council, subject to conditions to be fixed by the charter. 

All offences of which the supreme court had cognizance 
were to bo tried by a jury of British subjects resident in 
Calcutta* 

The governor- general and council and the chief justice 
and other judges of the supreme court were to act as justices 
of the peace, and for that purpose to hold quarter sessions. 

Liberal salaries were provided out of the Company’s 
revenues for the governor-general and his council and the 
judges of the supreme court. The governor -genera I was to 
have annually £25,000, each member of his council £10,000, 
the chief justice £8,000, and each puisne judge £6,000. 

The govern or- general and council were to have powers 
" to make and issue such rules, ordinances, and regulations 
for the good order and civil government ’ of the Company’s 
settlement at Fort William, and the subordinate factories 
and places, as should he deemed just and reasonable, and 
should not be re^mgriant to the laws of the realm, and to set, 
impose, inflict, and levy reasonable fines and forfeitures for 
their breach. 

But these rules and regulations were not to he valid until 
duly registered and published in the anpreme court, with the 
assent and approbation^ the court, and they might, in effect, 
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be set aside by the king in council. A copy of them was to be 
kept affixed conppicuously in the India House ^ and copies 
were also to be sent to a seeietary of state. 

The remaining proviaions of the Act were aimed at the 
most flagrant of the abuses to which public attention had 
been recently directed. The governor*general and members 
of his council, and the chief justice and judges of the supreme 
court were prohibited from receiving presents or being con- 
cemed in any transactions by ’vray of traffic, except the trade 
and commerce of the Company. 

No person holding or exercising any civil or military office 
under the Crown or the Company in the East Indies was 
to receive directly or indirectly any present or reward from 
any of the Indian princes or powers^ or their ministers or 
agents, or any of the nations of Asia. Any offender against 
this provision was to forfeit double the amount received, and 
might be removed to England. There was an exception for 
the professional remuneration of counsellors at law, physicians, 
surgeons, and chaplains. 

No collector, supervisor, or any other of His Majesty’s sub- 
jects employed or concerned in the collection of revenues or 
administration of justice in the provinces of Bengal, Bihar, 
and Orissa w^as, directly or indirectly, to be concerned in 
the buying or selling of goods by way of trade, or to inter- 
meddle with or be concerned in the inland trade in salt, betel- 
Jint, tobacco or rice, e*,xcept on the Company’s account. No 
subject of His Majesty in the East Indies was to lend money 
at a higher rate of interest than 12 per cent, per annum. 
Servants of the Company prosecuted for breach of public 
trust, or for embezzlement of public money or stores, or for 
defrauding the Company, might, on conviction before the 
supreme court at Calcutta or any other court of judicature 
m India, be fined and imprisoned, and sent to England. If 
a servant of the Company was dismissed for misbehaviour, 
he was not to be restored without the assent of three -fourths 
both of the directors and of the proprietors. 
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If any governor-general, governor, member of couhcmI 
judge of the supreme court, or any other person for the timr 
being employed in the service of the Company com mitt oil 
any offence against the Act, or was guilty of any crime, uii> 
demeanour, or offence against any of His Majesty's subjects, 
or any of the inhabitants of Tndia, he might be tried aitd 
punished by the Court of King’s Bench in Engl ami. 

The charter of justice authorized b.y the Hegu^l ating Art 
was dated March 26, 1774, and remained the foundation of 
the jurisdiction exercised by the supreme court at Calcutta 
until the establishment of the present high court under the 
Act of 1861 > The first chief justice w'as Sir Elijah Itnpoy. 
His three colleagues were Chambers, Lemarfstre, and Hyde. 

Wan’ert Hastings retained the office of governor- general 
until 1785, when he w^as succeeded temporarily by Sir ’John 
Macphcrson, and, eventually, by Lord Cornwallis. His appoint- 
ment, which was originally for a term of five years, was 
continued by successive Acts of Parliament. His adminis 
tration was distracted by conflicts between himself and h^^ 
colleagues on the supreme council, and between the supreme 
council and the supreme court, conflicts traceable to the 
defective provisions of the Regulating Act. 

Of Hastings's four colleagues, one, Barwell, was an ex- 
perienced servant of the Company, and was in India at the 
nan h , 'TJhic xhfiteL \Hnet , . 
and Francis, w^ere sent out from England, and arrived in 
Calcutta with the judges of the new supreme court. 

Barwell usually supported Hastings. Francis, Clavering, 
and Monson usually opposed him. Whilst they acted together. 
Hastings was in a minority, and found his policy thw^arted 
and his decisions ovemilod. In 1776 he was reduced to such 
depre>ssion that he gave his agents in England a conditional 
authority to tender his resignation. The Court of Directors 
accepted his resignation on this authority, and took steps 
to supply his place. But in the meantime Clavering died 
' Copy printed in Morlcj^’s r>i(jcst, ii. 549. 
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(November, 1776) and Hcastings was able, by means of his 
casting vote, to maintain his supremacy in the council. He 
withdrew his authority to his English agent, and obtained 
from the judges of the supreme court an opinion that his re- 
signation ’was invalid. These proceedings x>ossibly occasioned 
the provision which was contained in the Charter Act of 1793, 
was repeated in the Act of 1833, and is still law, that the 
resignation of a governor-general is not valid unless signified 
by a formal deed.^ 

The provisions of the Act of 1773 are obscure and defec- 
tive as to the nature and extent of the authority exercisable 
by the governor-general and his council, as to the jurisdic- 
tion of the supreme court, and as to the relation between 
the Bengal Government and the court. The ambiguities 
of the Act arose partly from the necessities of the case, partly 
from a deliberate avoidance of new and difficult questions 
on constitutional law. The situation created in Bengal by 
the grant of the Diwani in 1765, and recognized by the legis- 
lation of 1773, resembled what in the language of modern 
international law is called a protectorate. The country had 
not been definitely annexed ; ^ the authority of the Delhi 
emperor and of his native vicegerent was still formally re- 
cognized ; and the attributes of sovereignty had been divided 
between them and the Company in such proportions that 
whilst the substance had passed to the latter, a shadow only 
►remained with the fofmer. But it was a shadow with which 
potent conjuring tricks could be "performed. Whenever the 
Company found it convenient, they could play off the authority 
derived from the Mogul against the authority derived from 
the British law, and justify under the one proceedings which 

^ 8ec 3 & 4 Will. IV, c. 85. s. 79. Digest, s. Si, 

On May 10, 1773, the Honao of Commons, on the motion of General 
urgoyne, passed two resolutions, (i) that all acquisitions made by military 
orce 01 by treaty with foreign powers do of right belong to the State ; 
(2) that to appropriate such acquisitions to private use is illegal. Bub tho 
nature and extent of the sovereignty exercised by the Company was for 
a long time doubtful. See Mayor of Lyons v. East India Com\mnyy 3 State 
nala, new scries, 647, 707 ; i Mooro^P. C. 176. 


Diffi- 

culties 

between 

supreme 

council 

and 

supreme 

court. 


E 2 



52 GOVERNMENT OF INDIA [CH. 

it would have been difficult to justify under the other. In 
the one capacity the Coni]iaTiy were the all-powerful agents 
of an iTrespon^5;ible despot ; in the other they were tied and 
hound by the provisions of charters and Acts of Parliamenl. 
Tt was natural that the Company's servants should prefer to 
act in the former capacity. It was also natural that their 
fhdental principles of government should bo regarded with 
dislike and suspicion by English statesmen, and should be 
found unintelligible and unworkable by English lawyers 
steeped in the traditions of Westminster Hall. 

Tn the latter half of tho nineteenth century ^ve became 
familiar with situations of this kind, and ’we have devised appro- 
priate formulae for dealing with them. The modern practice 
has been to issue an Order in Council under the Foreign Juris- 
diction Act, establishing consular and other courts of civil and 
criminal jurisdiction, and providing them with codes of pro- 
cedure and of substantive law, which are sometimes derived 
from Anglo-Indian sources. The jurisdiction is to be exercised 
and the law is to be applied in oa>ses afPecting British subjects, 
and, so far as is consistent with international law' and comity, 
in cases afPecting European or American foreigners. But tho 
natives of the country are, so far as is compatible with regard 
to principles of humanity, left in enjoyment of their own laws 
and customs. If a company has been established for carrying 
on trade or business, its charter is so framed as to reserve 
the supremacy and prerogatives of the* Crown, Tn this way 
a rough-and-ready system of government is provided, which 
would often fail to stand the application of severe legal tests, 
but which supplies an effectual mode of maintaining 
degree of order in nn civilised or semi-civi fixed countries.^ 

But in 1773 both the theory and the experience were 
lacking, which are requisite for adapting English institutions 

^ See the Orders in Council under the successive Foreign Jurisdiction 
Acts, printed in the Statutory Rules and Orders Revised, and the charters 
granted to the Imperial Rritish East Africa Company (Hertslet, Map of 
Africa by Treaty, i. S), to the Royal British South Africa Company (ibid, 
i. 274). and fo the Royal Niger Company (ibid. i. 446]. 
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to new and foreign circumstances. For want of such ex- 
perience -England was destined to lose her colonies in the 
Western hemisphere. For want of it mistakes were com- 
mitted which imperilled the empiire she W'aa huilding up in the 
East. The Kegulating Act provided inauhicieiit guidance as 
to points on which both the Company and the supreme court 
were likely to go astray ; and the charter by which it was 
supplemented did not go far to supply its dehciencies. The 
language of both instruments w^as vague and inaccurate. 
They left unsettled questions of the gravest importance. 
The Company was vested with supreme administrative and 
military authority. The Court was vested with supremo 
judicial authority. Which of the two authorities was to bu 
paramount ? The court was avowedly established for tho 
purpose of controlling the actions of the Company’s servants, 
and pro venting the exercise of ojjpressioii against the iiativeB 
of the country. How far could it extend its controlling 
power without sapping the foundations of civil authority "t 
The members of the supreme council w^ere personally exempt 
from the coercive jurisdiction of the court. But how far could 
the court question and determine the legality of their orders ? 

Both the omissions from the Act and its express provisions 
^\ere such as to afford room for unfortunate arguments and 
differences of opinion. 

What law was the supreme court to administer ? Tho 
^ Act was silent. Apparently it was the unre generate English 
law, insular, technical, formless, tempered in its application 
to English circumstances by the quibbles of judges and 
the obstinacy of juries, capable of being an instrument of the 
^iiost monstrous injustice when administered in an atmosphere 
different from that in which it had grown up. 

To whom was this law^ to be administered ? To British 
i^ubjects and to persons in the employment of the Company. 
But whom did the first class include ? Probably only the 
now known as European Briti^ subjects, and probably 
not the native ' inhabitants of India ’ residing in the three 
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provinces, except such of them as were resident in the town 
of Calcutta. But the point was by no means clear> 

What constituted employment by the Comx^any ? Was 
a native landowner farming revenues so emploj^ed ? And in 
doubtful cases on whom lay the burden of proving exemption 
from or subjection to the jurisdiction ? 

These were a few of the (j[uestions raised by the Act and 
charter, and they inevitably led to serious conflicts between 
the council and the court. 

In the controversies which followed there were, as ISir 
James Stephen observes three main heads of difference 
between the supreme council and the supreme court. 

These Avere, first, the claims of the court to exercise juris- 
diction over the whole native population, to the extent ol 
making them plead to the jurisdiction if a writ was served 
on them. The quarrel on this point culminated in what 
was known as the Cossijurah case, in which the sheriff and 
his officers, when attempting to execute a writ against 
a zemindar, were driven off by a company of sepoys acting 
under the orders of the council. The action ol the council 
was not disapproved by the authorities in England, and thus 
this contest ended practically in the victory of the coimeil 
and the defeat of the couit. 

The second question was as to the jurisdiction of the court 
over the^Jnglish and native officers ol the Company employed 
in the collection of revenues for corrupt or oppressive acts 
done by them in their official capacity. This jurisdiction 
the Company were compelled' by the express provisions of 
the I^egulating Act to admit, though its exercise caused them 
much dissatisfaction. 

The third question was as to the right of the supreme court 
to try actions against the judicial officers of the Company for 
acts done in the execution of what they believed, or said they 
believed, to be their legal duty. This question arose in the 

^ Sec Ifi the mailer oj Arn^ef Khdtti b Bengal Law Reports, 3gz, 443 . 

^ Nuncomaf and Impeyt ii. 23;. 
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famous Patna case, in which the supreme court gave judgement 
with heavy damages to a native plaintifi in an action against 
officers of the Patna provincial council, acting in its judicial 
capacity. Inipey's judgement in this case was made one of the 
grounds of impeachment against him, but is forcibly defended 
by Sir James Stephen against the criticisms of Mill and 
others, as being not only technically sound, but substantially 
just. Hastings endeavoured to remove the friction between 
the supreme court and the country courts by appointing Impey 
judge of the court of Sadr Divvani Adalat, and thus vesting 
in him the appellate and re visional control over the country 
courts which had been nominally vested in, but never exercised 
by, the supreme court. Had he succeeded, he would have 
anticipated the arrangements under which, some eighty years 
later, the court of Sadr Diwani Adalat and the supreme court 
were fused into the high court. But Impey cominomised 
himself by dra winga large salary from his new office in addition 
to that which he drew as chief justice, and his acceptance of 
a post tenable at the pleasure of the Company was held to 
be incompatible with the independent position which he was 
intended to occupy as chief justice of the supreme court. 

In the year 1781 a Parliamentary inr|^uiry was held into 
the administration of justice in Bengal, and an amending 
Act of that year ^ settled some of the c^uestions arising out 
of the Act of 1773. 

The governor-general and council of Bengal w^ere not to 
he subject, jointly or severally, to the jurisdiction of the 
supreme court for anything counselled, ordered, or done by 
them in their public capacity. But this exemption did not 
^Pply to orders affecting British subjects,’^ 

The supreme court \vas not to have or exercise any juris^ 
Action in matters concerning the revenue, or concerning any 

done in the collection thereof, according to the usage and 
practice of the country, or the regulations of the governor- 
S^neral and council.^ 

21 Geo. Ill, c, 70. “ Digest, s. loO. ^ Itiid. a. lOi. 


Amending 
Act of 
17811 
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No person was lo be subject to the jurisdiction of the 
supreme court bj reason only of his being a ' landowner, 
landholder, or farmer of land or of laud rent, or for receiving 
a payment or pension in lieu of any title to, or ancient posses- 
sion of, land or land rent, or for receiving any compensation 
of share of profits for collecting of rents payable to the public 
out of such lands or districts as are actually farmed by himself, 
or those who are liis under-tenants in virtue of his farm, or 
for exercising within the said lands and farms any ordinary 
or local authority commonly annexed to the possession or 
farm thereof or by reason of his becoming security for the 
payment of rent.’ 

No person was, by reason of his being employed by the 
Company, or by the governor-general and council, or by a 
native or deacendaiit of a native of Great Britain, to become 
subject to the jurisdiction of the supreme court, in any matter 
of inheritance or succession to lands or goods, or in any matter 
of dealing or contract between parties, except in actions foi' 
wrongs or trespasses, or in ciril suits by agreement of the parties. 

Registers were to be kept showing the names, &c., of 
natives employed by the Company. 

The supreme court was, however, to have j uriscliction in 
all manner of actions and suits against all and singular the 
inhabitants of Calcutta ' provided that their inheritance and 

contract and dealing between party and party, shall be 
dotexmiiied in the case of Mahomedans, by the laws and 
usages of Mahomedaiis, and in the case of Gent us by the 
law^s and usages of Gent us ; and where only one of the parties 
shall be a Maliomedan or Gentu by the laws and usages of 
the defendant,' ^ 

^ This proviso was taken from Warren Hastings’s plan for the adminis- 
tration of justice prepared and adopted in 17/2, when the Company first 
‘ stood forth as diwan.* It is interesting as a recognition of the personal 
law which played eo impoitant a part during the break-up of the Homan 
Empire, but has, in the West, been gradually superseded by territorial law. As 
to tile effect of this and similar enactments, sec Digest, s. 108 and note thereuii. 
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In order that regard should be had to the civil and religious 
usages of the said natives, the rights and authorities of fathers 
of families, and masters of families, according as the same 
might have been exercised by the Gentu or JMahomedan law, 
were to be preserved to them within their families, nor was 
any act done in consequence of the rule and law of caste, 
respecting the members of the said families only, to be held 
and adj udged a crime, although it might not be held justifiable 
by the laws of England. 

Rules and forms for the execution of process in the supreme 
court were to be accommodated to the religion and manners 
of the natives, and sent to the Secretary of State, for approval 
by the king. 

The appellate jurisdiction of the governor-general and 
council in country cases was recognized and confirmed in 
cautiously general terms. * Whereas the governor-general 
and coimcil, or some committee thereof or appointed thereby, 
do determine on appeals and references from the country or 
provincial courts in civil cases/ ‘ the said coirrt shall and 
lawfully may hold all such pleas and appeals, in the manner 
and wdth such powers as it hitherto hath held the same, and 
shall be deemed in law a court of record ; and the judgements 
therein given shall be final and conclusive, except upon 
appeal to His Majesty, in civil suits only, the value of which 
shall be five thousand pounds and upwards/ The same 
court w as further declared to be a court to hear and determine 
on all offences, abuses, and extortions committed in the 
collection of revenue, and on severities used beyond what 
»hall appear to the said court customary or necessary to the 
case, and to punish the same according to sound discretion 
provided the said punishment does not extend to death, or 
Claiming, or perpetual imprisonment/ 

No action for wrong or injury was to lie in the supreme 

^ Seo Hariiigton’s Anodysis, i. 22. But it seema very doubtful wbether 
Ih<5 couacil or any of the council had in fact ever exercised jurisdiction afl 
^ ^ourt of Sadr Biwaru Adalat. See Nuncornar anid Impcy^ ii, 189, 
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uourt against any person whatsoever exercising any judicial 
office in the country courts for any judgementj decree, or 
order of the court, nor against any person fox any act done 
by or in virtue of the order of the court. 

The defendants in the Patna case were to he released from 
prison on the governor-general and council giving security' 
(which they were required to do) for the damages recovered 
in the action against them ; and were to be at liberty to 
appeal to the king in council against the judgement, although 
the time for appealing under the charter had expired. 

The decision of Parliament, as expressed in the Act of 
was substantially in favour of the council and against the 
court on all points. Sir James Stephen argues that the 
enactment of this Act ^ shows clearly that the supremo court 
correctly interpreted the law as it stood/ ^ But this con- 
tention seems to go too far. A legislative reversal of a judicial 
decision shows that, in the opinion of the legislature, the 
decision is not substantially just, but must not necessarily 
be construed as an admission that the decision is technically 
correct. It is often more convenient to cut a knot by legisla- 
tion than to attempt its solution by the dilatory and expensive 
way of appeal. 

The Act of X7S1 contained a further provision which w^as 
of great importance in the history of Indian legislation. It 
empowered the governor-general and couneil ' from time 
to time to frame regulations for the provi ncial courts an d 
councils.^ Copies of these regulations were to be sent to the 
Court of Directors and to the Secretary of State. They might 
be disallowed or amended by the king in council, but were 
to remain in force unless disallowed within two years. 

On assuming the active duties of revenue authority in 
Bengal in 1772, the president and council had made general 
regulations for the administration of justice in the coLUitry 
by the establishment of civil and criminal courts. And by 
the Ttegulating Act of 1773 the governor -general and council 

and Impei/t ii. 192. 
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were expre&sly empowered to make rules, ordinances, and 
regulations. But regulations made under this power had to 
be registered in the supreme court/ with the consent and 
approbation of that court. In 1780 the governor -general 
and council made regulations, in addition to those of 1772, 
for the more effectual and regular administration of justice 
in the provincial civil courts, and in 1781 they issued a revised 
code superseding all former regulations. If these regulations 
were made imder the power given by the Act of 1773 they 
ought to have been registered. But it does not a2)pear that 
they were so registered, and after the passing of the Act of 
1781 the governor -general and council preferred to act under 
the powers which enabled them to legislate w-ithout any 
reference to the supreme court. However, notwithstanding 
the limited purpose for which the powers of 1781 were given, 
it was under those powers that most of the regulation laws 
for Bengal purported to be framed. Regulations so made 
did not req^uire legistration or approval by the supreme court. 
But it was for some time doubtful whether they were binding 
on that court.- 

The Act of 17S1 for defining the powders of the supreme 
court was not the only legislation of that year affecting the 
East India Coinx^any. The Company had by 1778 duly 
repaid their loan of £1,400,000 from the Exchequer, and 
6iey subsequently reduced the bond debt to the limits pre- 
^ scribed by an Act of that year By an Act passed in 1781 ^ 
the Company were required to pay a single sum of £400,000 
to the public in discharge of all claims to a share in their 

^ As Freucli laws liad to be registered by the Parlemen^t, and as Acts of 
harliamenb affecting the Channel Islands still have to be registered by the 
hoyal Courts. 

* fSee Oo^veirs Tagore Law Lcciure^^ iSyj;, and/wfAe 7 natler of Ameer Khan, 
6 Bengal Law Reports, 392, 408. The power of legislation was recognized 
extended in 1797 hy 37 Geo. Ill, c. 142, a. 8. Bee below, p. 71, 

® 19 Geo. HI, c. 61 . 

21 Geo III, c. 65. The Company were unable to meefc the payments 
Acquired by this Act, and successive Acts had to be passed for extending 
the terras fixed for payment {22 Geo. Ill, c. 51 ; 23 Geo. HI, cc. 30, 83 ; 
24 Oeo HI, sesfl. i, c. 3). 
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territorial revenues up to March i in that year, and their 
former privileges were extended until three years* notice after 
March i, 1791. By the same Act they were authorized to 
pay a dividend of 8 per cent, out of their clear profits, but 
three-fourths of the remainder were to go as a tribute to 
the public. 

By way of repayment of the military expenses incurred b}' 
the State on their behalf, the Company were required to pay 
two lacs of rupees annually for each regiment of 1,000 men 
sent to India at the Company’s desire. The Act further 
authorized the Company to enlist soldiers 1 and punish 
deserters, and prohibited British subjects from residing more 
than ten miles from any of the Company’s principal settle- 
ments without a special licence. 

Two Parliamentary committees on Indian afiairs were 
appointed in the year 1781. The object of the first, of which 
Burke was the most prominent member, was to consider the 
administration of justice in India. Its firstfruits were the 
passing of the Act, to which reference has been made above 
for furblier defining the powers of the supreme court. But 
it continued to sit for many years and presented several 
reports, some written by Burke himself. The other committee, 
which sat in secret, and of which Dundas was chairman, was 
instructed to inquire into the cause of the recent war in the 
Carnatic and the state of the British government on the 
coast. This committee did not publish its report until 1782, 
by which time Lord North’s Government had been driven 
out of olfice by the disastrous results of the American war 
ajid had been succeeded by the second Rockingham ministr}^ . 
The reports of both committees were highly adverse to the 
system of administration in India, and to the persons re- 
sponsible for that administration, and led to the passing o^ 
resolutions by the House of Commons requiring the recall 
of Hastings and Impey, and declaring that the powers given 

^ This was the first Act giving Parliamentary sanction to the raising ol 
European tioops by the Company. Clode, Miliiafy Forces of the Crown, i. 269, 



l] HISTORICAL INTRODUCTION 6l 

by the Act of 1773 to the governor-general and council ought 
to be more distinctly ascertained. But the Court of Pro- 
prietors of the Company persisted in retaining Hastings in 
office in defiance both of their directors and of the House of 
Commons, and no steps were taken for further legislation 
until after the famous coalition ministry of Pox and North 
had come into office. Soon after this event, Dimdas, who 
was now in opposition, introduced a Bill which empowered 
the king to recall the princi]^al,^rvants of the Company, and 
invested the Governor-General of Bengal with power which 
was little short of absolute. But a measure introduced by 
a member of the opposition had no chance of passing, and 
the Government were compelled to take up the question 
themselves 

It was under these circumstances that Pox introduced his 
famous East India Bill of 1783. His measure would have 
completely altered the constitution of the East India Company. 
It was clear that the existing distribution of powers between 
the State, the Court of Directors, and the Court of Proprietors 
at home, and the Company’s servants abroad, was wholly 
unsatisfactory, and led to anarchy and confusion. Diindas 
had proposed to alter it by making the governor-general 
practically independent, and vesting him with absolute power. 
Pox adopted the opposite course of increasing the control of 
the State over the Company at home and its officers abroad. 

, His Bill proposed to substitute for the existing Courts of 
Directors and Proprietors a new body, consisting of seven 
commissioners, who were to be named in the Act, were during 
four years to be irremovable, except upon an address from 
cither House of Parliament, and were to have an absolute power 
of placing or displacing all persons in the service of the Com- 
pany, and of ordering and administering the territories, 
revenues, and commerce of India. Any vacancy in the body 
was to be filled by the king. A second or subordinate body, 
Consisting of nine assistant directors chosen by the legislature 
from among the largest proprietors, was to be formed for the 
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purpose of managing the details of commerce. For the first 
five years they were giveii the same security of tenure as the 
seven commissioners, but vacancies in their body were to be 
filled by the Court of Proprietors. 

The events which follovved the introduction of Fox’s East 
India Bill belong rather to English than to Indian constitu- 
tional history. Everybody is supposed to know how the Bill 
was denounced by Pitt and Thurlow as a monstrous device 
for vesting the whole government and patronage of India in 
Fox and his Whig satellites ; how, after having been carried 
through the of C^om-iuous. by triuiuphaut majorities, 

it was defeated in the House of Lords through the direct 
intervention of the king ; how George III contumeliously 
drove Fox and North out of office after the defeat of their 
measure ; how Pitt, at the age of twenty-five, ventured tu 
assume office with a small minority at his back ; and how his 
courage, skill, and determination, and the blunders of his 
opponents, converted that minority into a majority at the 
general election of 1784. 

Pitt’s Act Like other ministers, Pitt found himself compelled to 

of 1784. defend when in office measures which he had 

denounced when in opposition. The chief ground of attack 
on Fox's Bill was its wholesale transfer of patronage froiu 
the Company to nominees of the Crown. Pitt steered clear 
of this rock of offence. He also avoided the appearance of 
radically altering the constitution of the Company. But hi^ 
measure was based on the same substantial principle as that 
of his predecessor and rival, the principle of placing the 
Company in direct and permanent subordination to a body 
representing the British Government. 

The Act of 1784^ begins by establishing a board of six 
commissioners, who were formally styled the ' Commissioners 
for the Affairs of India ’ but were popularly known as the 

' 24 Geo. Ill, se^s. 2, c. 25. Almost the whole of this Act has been re- 
pealed, but many of its provisions were re enacted in the subsequent Acts 
of 1793, 1813, and 1833. 
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Board of Control. They were to consist of the Chancellor 
of the Exchequer and one of the secretaries of state for the 
time being, and of four other Privy ConncillorSj appointed 
by the king, and holding office during pleasure. There was 
to be a quorum of three, and the president was to have 
a easting voie. They were unpaid, and had no patronage, 
but were empowered ' to superintend, direct, and control all 
acts, operations, and con corns ’which in anywise relate to the 
civil or military government or revenues of the British 
territorial possessions in the East Indies.’ They were to 
have access to all papers and instruments of the Company, 
and to be furnished with such extracts or copies as they 
might require. The directors were required to deliver to 
the Board of Control copies of all minutes, orders, and other 
proceedings of the Company, and of all dispatches sent or 
received by the directors or any of their committees, and 
to pay due obedience to, and be bound by, all orders and 
directions of the Board, touching the civil or military govem- 
nient and revenues of India. The Board might approve, 
disapprove, or modify the dispatches proposed to he sent 
by the directors, might require the directors to send out the 
dispatches as modified, and in case of neglect or delay, might 
require their own orders to be sent out 'without 'Waiting for 
the concurrence of the directors. 

A commi tteo of secrecy, consisting of not more than three 
members, was to he formed out of the directors, and, when 
the Board of Control issued orders requiring secrecy, the 
eoimnittee of secrecy was to transmit these orders to India, 
without informing the other directors A 

The Court of Proprietors lost its chief governing faculty, 
for it 'Was deprived of the power of revoking or modifying 
any proceeding of the Court of Directors which had received 
the approval of the Board of Control.^ 

^ See Digest, s. 14. 

a. :>9. xhe Couit of Propriefcorg had recently overruled tho resolution 
of the Court of Directors for the recall of Warren Hastings. 
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These provisions related to the Government of India 
home. Modifications were, also made in the governing bodies 
of the different presidencies in India, 

The number of members of the govcrnor-generars council 
was reduced to three, of whom the commander- in-chicf of 
the Company’s forces in India was to he one and to havf^ 
precedence next to the governor -general. 

The Government of each of the Presidencies of Madras and 
Bombay was to consist of a governor and three counsellors, 
of whom the commander-in-chief in the presidency was to 
he one, unless the commander-in-ehief of the Company’s 
forces in India happened to be in the presidency, in which 
case he was to take the place of the local commander-in'Chief. 
The governor-general or governor was to have a casting vote. 

The governor-general, governors, commander-in-ohief, and 
members of council w'^ere to be appointed hy the Court of 
Directors. They, and any other person holding ofhec under 
the Company in India, might be removed from office cither 
hy the Ci'own or by the directors. Only covenanted servants 
of the Company were to be qualified to be members of council. 
Power was given to make provisional and temporary appoint- 
ments. Resignation of the office of governor -general, governor, 
command er-in- chief, or member of council was not to be 
valid unless signified in writing.^ 

The control of the governor-general and council over the 
■ government of the minor presidencies was enlarged, and was 
declared to extend to " all such points as relate to any transac- 
tions with the country powers, or to war or peace, or to the 
application of the revenues or forces of such presidencies in 
time of war/ 

A similar control over the military and political operations 
of the governor-general and council was reserved to the Court 
of Directors. ‘ Whereas to pursue schemes of conquest and 
extension of dominion in India are measures repugnant to 

^ s. 28. See Digest, a. 82. waa probably enacted in coTi'^eqnence 

of the circumstances attending Hastings’s resignation of office. 
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the wish, the honotir, and policy of this nation/ the gOTenior- 
general and his council wexe not, without the express authority 
of the Court of Directors, or of the secret committee, to declare 
war, or commence hostilities, or enter into any treaty for 
making war, against any of the country princes or States in 
India, or any treaty for guaranteeing the possession of any 
country prince or State, except where hostilities had actually 
been commenced, or preparations actually made for the 
commencement of hostilities, against the British nation in 
India, or against some of the princes of States who were 
dependent thereon, or whose territories -were guaranteed by 
any existing treaty > 

The provisions of the Act of 1773 for tlio punishment of 
offences committed by British subjects in India were repeated 
and strengthened. Thus the receipt of presents by persons 
in the employment of the Company or the Ctowti was to be 
deemed extortion, and punishable as such, and there was an 
extraordinary provision requiring the servants of the Company, 
under heavy penalties, to declare truly on oath the amount of 
property they had brought from India . 

All British subjects were declared to be amenable to all 
courts of competent jurisdiction in India or in England for 
acts done in Native States, as if the act had been done in 
British territory.^ The Company wore not to release or 
compound any sentence or judgement of a competent court 
against any of their servants, or to restore any such servant 
to office after he had been dismissed in pursuance of a judicial 
sentence. The governor-general was empow^ered to issue hia 
warrant for taking into custody any person suspected of carry- 
on illicit correspondence with any native prince or other 
person having authority in India 

^ 34* This oaactment with its recital was substantially reproduced by 

^ section of the Act of 1793 (33 Geo. Ill, c. 52, s. 42) which still remains 
«iirepealed. ge* Digest, b, 48. 

^ S' 44- Re-cnacted by 33 Geo. Ill, c. 52, s. 67. See Digest, s. 119. 

S3- This section was re-enacted in substance by 33 Geo. Ill, c. 52, 

45- 4O. Sef> Digest, s. 120. 

1691 
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A special court, consisting of three judges, four peers, and 
six members of the House of Commons, ^v as constituted for the 
trial in England of offences committed in India. ^ 

The Company were required to take into consideration their 
civil and military establishments in India, and to give orders 
‘ for e\wy practicable retrenchment and reduction,' and 
numerous internal regulations, several of which had been 
proposed by Fox, were made for Indian administration . Thus, 
promotion was to bo as a rule by seniority, miters and cadets 
ere to be between the ages of fifteen and twenty- two when 
sent out. and servants of the Company who had been five 
yeans in England were not to be capable of appointment to an 
Indian post, unless they could show that their residence in 
England was due to ill health. 

The double government established by Pitt's Act of 1784, 
with its cumbrous and dilatory procedure and its elaborate 
system of checks and counter-checks, though modified in 
details, remained substantially in force until 1858. In practice 
the power vested in the Board of Control was exercised hy 
the senior commissioner, other than the Chancellor of the 
Exchequer or Secretary of State. He became known as the 
President of the Board of Control, and occupied a position 
in the Government of the day corresponding to some extent 
to that of the n^iodern Secretary of State for India, But 
tha Boarrl. at Dimetars^, Ijiaugjx ijlaned. in_ cjunqleie. snhr 
ordination to the Board of Control, retained their rights 
of patronage and their powers of revision, and w’ere thus 
left no unsubstantial share in the home direction of Indian 
affairs. 2 

’ !3s,. 06-80. The elaborate enactments constituting the court and 
regulating its procedure were amended by an Act of 1786 (26 Geo. Ill, 
c. 57), and still remain on the Statute Boole, but appear never to have 
been put in force. ‘In 149 B.c., on the proposal of Lucius Calpurnhis Pise, 
a, standing Senatorial Commission or d maria) was instituted to try 

in judicial foTm the complaints of the provincials regarding the extortions 
of their Roman magistrates.’ Mommsen, 3, 73. 

“ As to the practical worhing of the system at the close of the eighteenth 
century see Kayo’s A(fmi/tt><:fratwri of the Ea^t India Company, p, 129. 



HISTORICAL INTRODUCTION 


67 


The first impoTtani ainenclnieiits of Pitt’s Act were rnade 
in 1786. In that year Lord Cornw^allis ^ was appointed 
governor-general, and he made it a condition of his accepting 
office that his powers should be enlarged. Accordingly an 
Act was passed which empowered the governor-general in 
special cases to override the majority of his council and act 
on his own responsibility,^ and enabled the offices of governor- 
general and comma nder-in -chief to be united in the same 
person.^ 

By another Act of the same session the provision requiiing 
the approbation of the king for the choice of governor -general 
was repealed. But as the Crown still retained the power of 
recall this repeal was not of much practical importance A 

A third Act^ repealed the provisions requiring servants 
of the Company to disclose the amount of property brought 
home by them, and amended the constitution and procedure 
of the special court under the Act of 1784. It also declared 
(s. 29) that the criminal jurisdiction of the >supreine court at 
Calcutta was to extend to all criminal offences committed in 
any part of Asia, Africa, or America, beyond the Cape of Good 
Hope to the Straits of Magellan, within the limits of the 
Company's trade, and (s. 30) that the governor or president 
and council of Fort St. George, in their courts of oyer and 
terminer and jail delivery, and the mayor’s court at Madras 
nhouhl have civil and criminal juTisdiction over all British 
subjects residing in the teiTitorics of the Company on the 
coast of Coromandel, or in any other part of the Carnatic, 

^ ‘ The first of the new dynasty of Parliamentary Govomors-Cencral.* 
Lyail, BfUish Dominion in Indiat p. 21 8. 

^ Digest, s. 44. 

* 26 Geo. Ill, c. 16- Lord Cornwallis, though holding the doublo office 
of governor-general and commander- in-chief, still found his powers in- 
Buffioient, and was obliged to obtain in 1791 a special Act (31 Geo. Ill, 
0. 40) confirming his orders and enlarging his powers. The exceptional 
powers given to the governor-general by the Act of 1786 were reproduced 
m the Act of 1793 (33 Geo. Ill, c. 52, sa. 47-51), by sections which are still 
nominally m force but have been practically superseded by a later enact- 
ment of 1870 (33 Viet. c. 3, s. 5). *See Digest, a. 44. 

* 26 Geo, 111 , c. 25. * 26 Geo. ITT, c. 

Do£ia^2bv 
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or in the Northern Circars, or within the territories ol the 
Soubah of the Deccan, the Nabob of Arcot, or the Rajah of 
Tanjore. 

In 1788 a serious difference arose between the Board of 
Control and the Board of Directors as to the limits of their 
respective pow^ers. The Board of Control, notwithstanding 
the obioction,s of the directors, ordered out four royal regiments 
to India, and charged their expenses to Indian revenues. 
They maintained that they had this power under the Act 
of 1784. The directors on the other hand argued that under 
provisions of the Act of 1781, which w^ere still unrepealed, 
the Company could not be compelled to bear the expense, s 
of any troops except those sent out on their own requisition, 
Pitt proposed to settle the difference in favour of the Board 
of Control by means of an explanatory or declaratory Act. 
The discussions which took place on this measure raised 
constitutional questions which have l)een revived in later 
times.^ 

It was objected that troops raised by the Company in India 
would suffice and could be much more cheaply maintained. It 
was also argued on constitutional grounds that no troops 
ought to belong to the king for w^hich Parliament did not 
annually vote the money. 

In answer to the first objection Pitt confessed that, in his 
opinion, the army in India ought to be all on one establishment, 
and should all belong to the king, and declared that it was 
mainly in preparation for this reform that the troops were 
to be conveyed. 2 

With respect to the second objection ho argued that tlie 
Bill of Rights and the Mutiny Act, which were the only posi- 
tive enactments on the subject, were so v^ague and indefinite 

^ >Sec the discuBsion in 1878 as to the employment of Indian troops in 
Malta, Hansard, ccxl. 14, and Anson, Laic aiid Custom 0/ (fte ConstiMion, 
vol. ii. pfc. ii. p. 174 (3rd ed ). 

^ Lord Cornwallis was at this time considering a scheme for the com- 
bination of the king’s and Company’s forces. See Corn'waZiie Correspon- 
dence, 1. 25 J, ^41 ; 11. 316, 572. 
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as to be almost nuj^atory, and professed his willingness to 
receive any suggestions made for checking an abuse of the 
powers proposed to be conferred by the Bill. 

The questions were eventually settled by a compromise. 

The Board of Control obtained the powers for which they 
asked, but a limit was imposed on the number of troops which 
might be charged to Indian revenues. At the same time the 
Board of Control ^vere prevented from increasing any salary 
or awarding any gratuity without the concurrence of the 
directors and of Parliament, and the directors were required 
to lay annually before Parliament an account of the Company's 
receipts and disbursements.^ 

In 1793, towards the close of Lord Cornwallis’s governor- charter 
generalship, it became necessary to take steps for renewal of 
the Company’s charter. Pitt Avas then at the height of his 
power ; his most trusted friend, Dundas/^ was President of 
the Board of Control ; the war with Prance, which had just 
been declared, monopolized English attention ; and Indian 
finances were, or might plausibly be represented as being, 
in a tolerably satisfactory condition. Accordingly the 
Act of 1793,^ which was introduced by Dundas, passed 
without serious opposition, and introduced no important 
iilteratioiiB. It was a measure of consolidation, repealing 
several previous enactments, and runs to an cnormousi 
length, but the amendments made by it relate to matters of 
i^iinor importance. 

The two junior members of the Board of Control were 
longer required to be Privy Councillors. Provision was 
naade for payment of the members and staff of the Board 
of Indian revenues. 

The commander-in-chief was not to be a member of the 
council at Port William unless specially appointed by the 

‘ 28 Geo. Ill, c. 8 ; Cbdo, Military Forces oj ike Crown, i. 270. 

Henry Dimdas, who alterwardu became the lirbt Viscount Melville. 

Bo did not become president till June 22, 1793, but had long been the most 
PowcTiul member o! the Board. 

' Ueo, III, c. 52* 
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Court of Directors, Departure from India with intent to 
return to Europe w^as declared to vacate the office of governor 
general, commander-in-chief, and certain other high officer. 
The procedure in the councils of the three presidencies 
regulated, the poT^^ers of control exercisable by the governoj - 
general were emphasized and explained, and the po\\er o£ 
the govern or -general to overrule the majority of his council 
Avas repeated and extended to the Governors of Madras and 
Bombay, The governor-general, whilst visiting another presi- 
dency, was to supersede the governor, and might appoint 
a vice-president to act for him in his absence, A series of 
elaborate provisions continued the exclusive prhdleges of trade 
for a further term of twenty years, subject to modificatioir^ 
of detail. Another equally elaborate set of sections regulated 
the application of the Company’s finances. Po\Aer was given 
to raise the dividend to lo per cent , and provision w^as made 
for payment to the Exchequer of an annual sum of £500,000 
out of the surplus revenue which might remain alter meeting 
the necessary expenses, paying the interest on, and providing 
for reduction of capital of, the Oompany’^s debt^ and payment 
of dividend. It is needless to say that this surplus was never 
j’ealized. The mutual claims of the OomiDany and the Crown 
in respect of military expenses were adjusted by wiping out 
all debts on either side up to the end of 1792, and pro\iding 
that thenceforward the Oony^anv should defray the actual ex- 
jjenses incurred for the support and maintenance of the king's 
troops serving in India. 8ome supplementary provisions 
regulated matters of civil administration in India. The 
admiralty jurisdiction of the supreme court of Calcutta was 
expressly declared to extend to the high seas. Power w^as 
given to appoint covenanted servants of the Company or 
other British inhabitants to he justices of the peace in Bengal. 
Powder was also gi\^en to scavengers for the presi- 

dency towns, and to levy what would now be called a sanitary 
rate. And the sale of spirituous liquors Avas made subject 
to the grant of a licejice. 
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A few parliamentary enactments of constitutional inipor- Legisla- 
tance were passed during the inter\^al between the Charter between 
Acts of 1793 and 1813. 093 and 

The lending of money by European adventurers to native 
princes on exorbitant terms had long produced grave scandals, 
such as those which were associated with the name of Paul 
Benham, and w^ere exposed by Burke in his speech on the 
Nabob of Arcot’s debts. An Act of 1797 ^ laid down an 
important provision (s, 28) w^hich is still in force, and wdiich 
prohibits, under heavy penalties, unauthorized loans by British 
subjects to native princes. 

The same Act reduced the number of judges of the 
supreme court at Calcutta to three, a chief justice and tw'o 
puisnes, and authorized the grant of charters for the con- 
stitution of a recorder's court instead of the mayor’s court 
at Madras and Bombay. It reserved native law^s and customs 
in terms similar to those contained in the Act of 1781. It 
also embodied an important provision giving an additional and 
express sanction to the exercise of a local power of legisla* 
tion in the Presidency of Bengal. One of Lord Cornw'allis’s 
regulations of 1793 (Beg, 41) had provided for forming into 
a regular code all regulations that might bo enacted for the 
internal government of the British territories of Bengal. 

T he Act of 1797 (s. 8) recognized and confirmed this ‘ wise 
^ud salutary provision,’ and directed that all regulations 
3 V’hich should be issued and framed by the Oover nor General 
in Council at Fort William in Bengal, affecting the rights, 
persons, or property of the natives, or of any other indi- 
viduals who might be amenable to the provincial courts of 
justice, should be registered in the judicial department, and 
formed into a regular code and printed, with translations 
in the country languages, and that all the grounds of each- 
regulation should be prefixed to it. The provincial courts 
uf judkature were directed to be bound by these regu- 
lations, and copies of the regulations of each year were 
‘ 37 Geo. ill, c. 142. Hue Bigcbi, a. 118. 
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to be sent to the Court of Directors and to the Board of 
Control.^ 

An Act of 1799^ gave the Company further po'^^ers for 
raising European troops and maintaining discipline among 
them. Under this Act the Crown took the enlistment of 
men. for serving in India into its own hands, and, on petition 
from the Company, transferred recruits to them at an agreed 
sum per head for the cost of recruiting. Authority was given 
to the Company to train and exercise recruits, not exceeding 
gjOOOj and to appoint officers for that purpose (bearing also 
His Majesty's commission) at pay not exceeding the sums 
stated in the Act. The number which the Crown could 
hold for transfer to the Company was limited to 3,000 men, 
or such a number as the Mutiny Act for the time being should 
specify. All the men raised were liable to the Mutiny Act 
until embarked for India. 

An Act of 1800 ^ provided for the constitution of a supreme 
court at J\Iadras, and extended the jurisdiction of the supreme 
court at Calcutta over the district of Benares (which had 
been ceded in 1775) and all other districts which had been or 
might thereafter be annexed to the Presidency of Bengal. 

J An Act of i8c> 7 ‘^■gave the governors and councils at Madras 
j and Bombaj^ the same powers of making regulations, subject 
j to approval and registration by the supreme court and re- 
^ corder's court, as had been previously vested in the Govern- 
J ment of Bengal, and the same power of appointing justices 
* of the peace. 

The legislation of 1813 was of a very different character 
from that of 1793. It was preceded by the most searching 
investigation which had yet taken place into Indian affairs. 
The vigorous policy of annexation carried on by Lord 

' See Haiington’s Anali/^is, 1-9. 

• 39 & 40 Geo. Ill, c. 1O9. See Clode, MUitar^ 'Eorcts of the Oroivtif i. 289. 

® 39 & 40 Geo. Ill, c. 79. The charter under this Act was granted in 

December, 1801. Eombay did not acq[uire a supremo court until 1823 
(3 Geo. IV, c. 71). 

* 47 Geo, IXI, sesa. 2, c. 68. 
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Wellesley during bis seven years’ tenure of office (1798-1805) 
had again involved the Company in financial difficulties, and 
in x8o8 a committee of the House of Commons was appointed 
to inquire, amongst other things, into the conditions on which 
relief should he granted. It continued its sittings over the 
four follo’wing years, and the famous Fifth Report, which was 
published in July, 1812, is still a standard authority on Indian 
land tenures, and the best authority on the judicial and police 
arrangements of the time. When the time arrived for taking 
steps to renew' the Company’s charter, a Dundas ^ was still at 
the Board of Control, but it was no longer found possible to 
avoid the questions which had been successfully shirked in 
1793, Napoleon had closed the European ports, and British 
traders imperatively demanded admission to the ports of Asia. 
At the end of 1811 Lord Melville told the Court of Directors 
that His Majesty’s ministers could not recommend to Parlia- 
ment the continuance of the existing system unless they were 
prepared to agree that the ships, as well as goods, of private 
merchants should be admitted into the trade with India under 
such restrictions as might be deemed reasonable. 

The Company struggled hard for their privileges. They 
began by arguing that their political authority and com- 
mercial privileges were inseparable, that their trade profits 
dependent upon their monopoly, and that it their trade 
profits were taken away their revenues would not enable them 
, to carry on the government of the country. But their 
3 'Ccounts had been kept in such a fashion as to leave it very 
doubtful whether their trade profits, as distinguished from 
their territorial revenues, amounted to anything at all. And 
this ground of argument was finally cut from under their 
feet by the concession of a continued monopoly of the tea trade, 
from which it was admitted that the commercial profits of 
the Company were principally, if not wholly, derived. 

Driven from this position the Company dw'elt on the 

^ Robert Dundab, ^^ho, on his father's death in iSir, became the second 
Viscount Melville. 
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political dangers which would arise from aii uidimifced resort 
of Earopeana to India. The venerable Warren Hastings waa 
called from his retreat to support on this point the views 
of the Company before the House of Commons, and it waa 
on this occasion that the members testified their respect for 
him by rising as a body on his entrance into the House and 
standing until he had assumed his seat near the bar. Kis 
evidence confirmed the assertions of the Company as to the 
danger of unrestricted European immigration into India, and 
was supplemented by evidence to a similar effect from Lord 
Teignmouth (Sir J. Shore), Colonel (Sir John) Malcolm, and 
Colonel (Sir Thomas) Munro. Experience had proved, they 
affirjned, that it was difficult to impress even upon the 
servants of the Company, whilst in their noviciate, a due 
regard for the feelings and habits of the people, and English- 
jneii of classes less under the observation of the supreme 
authorities were notorious for the contempt with which, in 
their natural arrogance and ignorance, they contemplated the 
usages and institutions of the natives, and for their frequent 
disregard of the dictates of humanity and justice in their 
dealings with the people of India. The natives, although 
timid and feeble in some places, were not without strength 
and resolution in others, and instances had occurred where 
their resentment had proved formidable to their oppressors. 
It waa difiSnulL, il tjx affjxcd, thiUD. tpijitaoilnn,, 

for the Englishman was amenable only to the courts of British 
law established at the presidencies, and although the local 
magistrate had the power of sending him further for trial, 
> et to impose upon the native complainant and witness the 
obligation of repairing many hundred miles to obtain redress 
was to subject them to delay, fatigue, and expense, which 
w ould be more intolerable than the injury they had 
suffered. 

That their apprehensions were unfounded no one who is 
acquainted with the history or present conditions of British 
India would venture to deny. But they were expressed by 
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the advocates of the Company in language of niijnstitiable 
intemperance and exaggeration. Thus Mr. Charles Grant, 
in the course of the debate in the House of Comnaons, dwelt 
on the danger of letting loose among the people of India 
a host of desperate needy'' adventurers, whose atrocious conduct 
in America and in Africa afforded sufficient indication of the 
evil they would inflict upon India. 

The controversy w^as eventually compromised by allowing 
Europeans to resort to India, but only under a strict system 
of licences. 

Closely connected with the question of the admission of 
index:)endent Europeans into India was that of missionary 
enterprise. The Government were willing to take steps for 
the recognition and encouragement of Christianity by the 
appointment of a bishop and archdeacons. But a large 
number of excellent men, belonging mainly to the Evangelical 
party% and led in the House of Commons by Wilbcrforce, 
were anxious to go much further in the direction of com- 
mit ting the Indian Government to the active propagation 
of Christianity among the natives of India. On the other 
hand, the past and present servants of the Company, including 
even those who, like Lord Teignmouth, were personally in 
sympathy with the Evangelical school, were fully sensitive 
to the danger of interfering with the religious convictions or 
alarming the religious prejudices of the natives. 

The proposals ultimately submitted by the Governiuenl to 
I^arliament in 1813 were embodied in thirteen resolutions.^ 

The first alflrmed the expediency of extending the Com- 
pany's pririleges, subject to modifications, for a further term of 
twenty years. 

The second preserved to the Company the monopoly of the 
China trade and of the trade in tea. 

The third threw open to all British subjects the export and 
import trade with India, subject to the exception of tea, and 
to certain safeguards as to warehousing and the like. 

' Timtcd in aii appendix, to vol, vw. of Mill and Wilaon^B /niiia- 
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The fourth and fifth regulated the application of the 
Company’s territorial revenues and commercial profits. 

The sixth provided for tho reduction of the Company’s 
debt, for the payment of a dividend at the rate of to^ per 
cent, per annumj and for the division of any surplus between 
the Company and the public in the proportion of one -sixth 
to the former and five -sixths to the latter. 

The seventh required the Company to keep their accounts 
in such manner as to distinguish clearly those relating to the 
territorial and political departments from those relating to 
the commercial branch of their affairs. 

The eighth affirmed the expediency, in the interests of 
economy, of limiting the grants of salaries and pensions. 

The ninth reserved to the Court of Directors the right of 
appointment to the offices of governor-general, governor, 
and commanderdn-chief, subject to the approbation of the 
Crown, 

Under the tenth, the number of the king’s troops in India 
was to be limited, and any number exceeding the limit was, 
unless employed at the express requisition of the Company, 
to be at the public charge. This modified, in a sense favour- 
able to the Company, Pitt’s declaratory Act of 1788. 

Then followed a resolution that it was expedient that the 
Church establishment in the British territories in the East 
Indies should be placed under tho superintendence of a bishop 
and three archdeacons, and that adequate provision should 
be made from the territorial revenues of India for their 
maintenance. 

The twelfth resolution declared that the regulations to be 
framed by the Court of Directors for the colleges at Hailey bury 
and Addis combe ought to be subject to the regulation of 
the Board of Control, and that the Board ought to have 
power to send instructions to India about the colleges at 
Calcutta ^ and Madras. 

^ The eoUcge at Calcutta had been, founded by Lord Wellesley for the 
ui tho Company cKil seivauta. 
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It was round the thirteenth resolution that the main 
controversy raged, and its vague and guarded language shows 
the difficulty that was experienced in settling its terms. 
The resolution declared ^ that it is the duty of this country to 
promote the interest and happiness of the native inhabitants 
of the British dominions in India, and that such measures 
ought to be adopted as may tend to the introduction amongst 
them of useful knowledge, and of religious and moral im- 
provement. That in the furtherance of the above objects, 
sufficient facilities shall he afforded by Jaw to persons desirous 
of going to and remaining in India for the purpose of accom- 
plishing these benevolent designs, provided always, that 
the authority of the local Grovernments, respecting the inter- 
course of Europeans with the interior of the country, be 
preserved, and that the principles of the British Government, 
on which the natives of India have hitherto relied for the 
free exercise of their religion, be inviolably maintained/ One 
discerns tlio planter following in the wake of the missionary, 
each watched with a jealous eye by the Company’s servants. 

The principles embodied in the Resolutions of 1813 w^ere 
developed in the Act of the same year.^ The language of the 
preamble to the Act is significant. It recites the expediency 
of continuing to the Company for a further term the 
possession of the territorial acquisitions in India, and the 
revenues thereof, ‘ without prejudice to the undoubted 
, sovereignty of the Crown of the United Kingdom of Great 
Britain and Ireland in and over the same ' The constitutional 
controversy of the preceding century was not to be reopened. 

The Act then grants the Indian possessions and revenues 
to the Company for a further term of twenty years, reserves 
to them for the same time the China trade and the tea trade, 
but throws open the general India trade, subject to various 
I'estrictive conditions. 

' 55 Oeo. in, c 155. 

The sovereignty of the Crown had been clearly reserved in. the charter 
1698, But at that time the territorial possessions were insignificant, 
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The thirty- third section recites the thirteenth resolution, 
and the expediency of making provision for granting per- 
mission to persons desirous of going to and remaining in India, 
for the purposes mentioned in the resolution (missionaries) 

^ and for other lawful purposes ’ (traders), and then enables 
the Court of Directors or, on their refusal, the Board of Control, 
to grant licences and certificates entitling the applicants fo 
proceed to any of the principal settlements of the Compaiu 
and to remain in. India as long as they conduct theinselv t ^ 
prox^erly, but Bubject to such reBtrietions aB may for the t\w‘ 
being be judged necessary. Unlicensed persons are to be iiab! 
to the penalties imposed by earlier Acts on interlopers, and l o 
punishment on summary conviction in India. British suy)jef 1 - 
allowed to reside more than ten miles from a presidency tow 11 
are to procure and register certificates from a direct court. 

A group of sections relates to the provision for religion 
learning, and education, and the training of the Compam '' 
civil and military servants. There is to be a Bishop 
Calcutta, with three archdeacons under him. The colleges 
at Calcutta and elsewhere are placed under the regulations of 
the Board of Control. One lac of rupees in each year is to 
be ‘ set apart and applied to the revival and impro vemeu I 
of literature and the encouragement of the learned native of 
India, and for the introduction and promotion of a knowledge 

ill India.' The college at Haileybury and the military seminary 
at Addiscombe ^ are to be maintained, and no person is to ])e ^ 
appointed writer unless he has resided four terms at Hailc\ - 
bury, and produces a certificate that he has conformed to the 
regulations of the college. 

Then come provisions for the application of the revenues,' 

^ The aames of these places are not mentioned. 

^ An interesting discussion of these provisions is to be found in the corre- 
spondence of 1833 between Mr. Charles Grant and the Court of Directors. 
According to Mr. Grant the principle esta^blished by the Actt. of 1793 and 
1813 was that the profit accruing from the Company’s commerce should, 
in the first instance, he employed in sec urine the reenlai payment of divi- 



HISTORICAL INTRODUCTION 


79 


for keeping the commercial and territorial accounts distinct, 
and for increasing and further defining the powers of super- 
intendence and direction exercised by the Board of Control. 

The patronage of the Company is preserved, subject to the 
approval of the Crown in the case of the higher offices, and of 
the Board of Control in certain other cases. 

The number of king’s troopJ=5 to he paid for out of the 
Company’s revenues is not to exceed 20,000, except in case 
of special requisition. In order to remove doubts it is 
expressly declared that the Government in India may make 
laws, regulations, and articles of war for their native troops, 
and provide for the holding of courts -martial. 

The local Governments are also empowered to impose taxes 
on persons subject to the jurisdiction of the supreme court, 
and to punish for non-payment. 

Justices of the peace are to have jurisdiction in cases of 
assault or trespass committed by British subjects on natives 
of India, and also in cases of small debts due to natives from 
British subjects. Special provision is made for the exercise 
of jurisdiction in criminal cases over British subjects residing 
more than ten miles from a presidency town ; and British 
subjects residing or trading, or occupying immovable property, 
more than ten miles from a presidency town are to be subject 
to the jurisdiction of the local civil courts. 

And, finally, special penalties are enacted for theft, forgery, 

^ Perjury, and coinage offences, the existing provisions of the 
<'Ominoti or statute law being apparently considered insufficient 
for dealing adequately with these offences. 

The imperial legislation for India during the interval between Legisla- 
and 1833 does not present many features of importance, between 

An Act of 1814 ^ removed doubts as to the powers of the and 
Indian Government to levy duties of customs and other taxes. 

dendrt to the proprietors of stock, and should then be applied for the benefit 
^>f the l(‘rritory. The last -mentioned applications to bo suspended only 
»o long as tlie burden of debt on the territory continued below a certain 
iipeeified amount. 

’ 54 Geo. TII, c. 105. 
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An Act of 1815 ^ gave power to extend the limits of the 
presidency towns, and amended some of the minor provisions 
of the Act of 1813. 

An Act of 1818 ^ removed doubts as to the validity of 
certain Indian marriages, a subject which has always pre- 
sented much difficulty, but which has now been dealt with 
by Indian legislation.^ 

All Act of 1820^ enabled the JEast India Company to 
raise and maintain a corps of volunteer infantry. 

An Act of 1823 ''' charged the revenues of India with the 
payment of additional sums for the pay and pensions of 
troops serving in India, and regulated the pensions of Indian 
bishops and archdeacons, and the salaries and pensions of 
the judges of the supreme courts. 

The same Act authorized the grant of a charter for 
a supreme court of Bombay in substitution for the recorder’s 
court. 

The prohibition on settling in India without a licence 
was still retained. But restrictions on Indian trade were 
gradually removed, and a consolidating Act of 1823^ ex- 
pressly declared that trade might be carried on in British 
vessels with all places within the limits of the Company's 
charter except China. 

Another Act of 1823 consolidated and amended the laws 
for -punishing mutiny and desertion of officers and soldier^ 
in the Company’s service. 

An Act of 1824 ® transferred the island of Singapore to 
the East India Company. 

Acta of 1825^ and 1826^^^ further regulated the salaries 
of Indian judges and bishops, and regulated the appointment 
of juries in the presidency to%vns, 

' Geo. Ill, c. 84. 258 Geo. HI, c, 84. 

^ 8ee Acts HI & XV of 1S72- * 1 Geo. IV, c. 99. 

" 4 Geo. IV, c. 7t. 4 Geo. IV, c. So. ’4 Geo. IV, c. Si. 

" 5 Geo. IV, c. 108. Singapore was placed mider the Colonial Office by 
the Straits Settlements^ Act, 1866 {29 ^o\ict c. 115, s. i), 

^ ft Geo. TV. c. 85 7 Geo. IV, o. 
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An Act of 1828^ declared the real estates of British subjects 
dying within the jurisdiction of the supreme courts at the 
presidency towns to be liable for payment of their debts. 

Other Acts of the same year applied the East India Mutiny 
Act to the force known as the Bombay Marine,^ and extended 
to the East Indies sundry amendments of the English criminal 
law.^ 

And an Act of 1832 ^ authorised the appointment of 
persons other than covenanted civilians to be justices of the 
peace in India, and repealed the provisions requiring jurors 
to he Christians. 

When the time came round again for renewing the Com- charter 
pany’s charter, Lord Wniiam Bentinck’s peaceful regime had 
lasted for five years in India ; the Reform Act had just 
been carried in England, and Whig principles were in the 
ascendant. Bentham’s views on legislation and codification 
were exercising much influence on the minds of law reformers. 
Macaulay was in Parliament, and was secretary to the Board 
of Control, and James Mill, Bentham^s disciple, was the 
examiner of India correspondence at the India House, The 
Charter Act of 1833,^ like that of 1813, was preceded by 
careful inquiries into the administration of India. It intro- 
duced important changes into the constitution of the East 
India Company and the system of Indian administra- 
tion. 

» The territorial possessions of the Company were allowed to 
remain imder their government for another term of twenty 
years ; but w^ere to be held by the Company ^ in trust for 
His Majesty, his heirs and successors, for the service of the 
Government of India/ 

The Company’s monopoly of the China trade, and of the 
fea trade, was finally taken away. 

^ 9 ly, c. 33. 2 ^ Geo. ly, c. 7'J. 

’ 9 Geo. ly, c. 74. ^ 2 & ; ly, c. 1 17. 

3 & 4 Will. ly., c. 85. Tlio Act received the Royal Assent on August 28,. 

^^33, hilt did not come into operation, except as to appointments and the 
Jike, until April 22, 1834 (0. 117). 

IG91 
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The Company were required to dorSe their commercial 
business and to wind up their ajfairs with all convenient speed. 
Their territorial and other debts were charged on the revenues 
of India^ and they were to receive out of those revenues 
an annual dividend at the rate of £io io-5. per cent, on the 
whole amount of their capital stock (i.e. £630,000 a year), 
but this dividend was to be subject to redemption by Pari i a 
mont on payment nf £200 sterling for every £100 stoi k 
and for the purpose of this redemption a sum of two milh nn 
pounds was to be paid by the Company to the National Debi 
C Commissioners and accumulated with compound interest until 
it reached the sum of twelve millions.^ 

The Company, while deprived of their commercial function^' 
retained their administrative and political powers, undci 
the system of double government instit\ited by previoiw 
Acts, and. in particular, continuexi to exercise their right- 
of patronage over Indian appointments. The constitution ( ft 
the Board of Control was modified, but as the powers of the 
Board were executed by its president the modifications had 
no practical effect. The Act re-enacted provisions of formei 
Acts as to the ' secret committee ' of the CWrt of Direct or 
and the dispatches to be sent through that committee, am I 
it simplified the formal title of the Company by authorizing 
it to be called the East India Company. 

Ko very material alteration was made in tho system on 
which the executive government was to be carried on in 
India. 

The sujjerintendence^ direction, and control of the whole 
civil and military government were expressly vested in a 
govern or -general and counsellors, who Avere to be styled 
‘ the Governor-General of India in Council.’ ^ This council 
was increased by the addition of a fourth ordinary m ember. 

^ As to the financial arran^emc’nts made under these provisions, add the 
evidence of Mr. Melvill before the Fords Committee of 1852. 

It will be remembered thyut the Governor' Goueral had been previously 
the Governor -Gen cxa-l of Bengal in Council. 
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who was not to bo one of the Company's servants, and was 
not to be entitled to act as member of council except for 
legislative purposes^ It need hardly be stated that the 
fourth member was Macaulay. 

The overgrown Presidency of Bengal - was to be divided 
into two distinct presidencies, to be called the Presidency 
of Fort William and the Presidency of Agra. But this 
provision never came into operation. It was suspended 
by an enactment of 1835 (5 & 6 Will. IV, c. 52), and the 
suspension was continued indefinitely by the Charter Act 
of 1853 (16 & 17 Viet. c. 95, 3. 15). 

The intention was that each of the four presidencies, 
Fort William, Fort Rt. George, Bombay, and Agra, should 
have, for executive purposes, a governor and council of 
its own. But the governor- general and his council were 
to be, for the present, the governor and council of Fort 
William, and power was givet\ to reduce the members of 
the council, or even suspend them altogether and vest the 
executive control in a governor alone 

Important alterations were made by the Act of 1833 in 
the legislative powers of the Indian Government. ' At that 
date there were five different bodies of statute law in force 
in. the (Indian) empire. First, there was the whole body 
of statute law existing so far as it was applicable, which 
was introcfuced by the Charter of George f and whfeh applied, 

• ^ ‘ Tho duty of the fourth ordinary memher ’ (under the Act of 1S33) 

‘ wag confined entirely to the subject of legislation ; h© had no power to sit 
or vote except at meetings fot the purpose of mEtking laws and regulations ; 
and it was only by courtesy, and not hy right, that he was allowed to see 
the papers or correspondence, or to be made acquainted with tho delibera- 
tions of Government upon any suhieefc not immediately connected with 
legislation.’ Minute by 8ir Bames Peacock of I^oYcmber 3, 1859. 

^ It had been increased by tho addition of Benares in 1775 > the modern 
Omsa in 1803, of largo territories in the North-West in 1801-3, ^ud of 
-^sam, Arakan, and Tonasaerim in 1824. 

® The power of Todnetion was exercised in 1833 by ledncing the number 
ol ordinary members of tho Madras and Bombay councils from three to 
two (Political Pispatch of December 27, 1833). The original intention waa 
to abolish the councils of the minor presidencies, but, at the instance of the 
Court of Directors, their retention was left optional. 
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at least, ia the presidency towns. Secondly, all English Acte 
subset^iicnt to that date, which were expressly extended 
to any part oi India, Thirdly, the regulations of the goven’ior- 
gen oral’s council, which commence with the Revised Code oi 
1793, containing forty-eight regulations, all passed on the 
same day (which embraced the results of tivelve years’ ante- 
cedent legislation), and w’^ere continued down to the year 1834 
They only had force in the territories of Bengal. Fourthly, 
the regulations of the Madras council, which spread over the 
period of thirty-two years, from 1802 to 1834, and are [were] 
in force in the Presidency of Fort St. Gfoorge, Fifthly, the 
regulations of the Bombay Code, which began ryith the revised 
' code of JVlr, Mountstuart Elphinstone in 1827, comprising the 
results of twenty-eight years' previous legislation, and were 
also continued into 1834, having force and validity in the 
Presidenev of Fort vSt. David/ ^ 

' In. 1833/ says Mr. Cowell in continuation, ' the attention 
of Parliament was directed to three leading vices in the 
process of Indian government. The first was in the nature 
of the laws and regulations ; the second was in the ill- defined 
authority and power from which these various laws and regula- 
tions emanated ; and the third was the anomalous and some- 
times conflicting judicatures by which the laws were ad- 
ministered.’ 

The Act of 1833 vested the legislative po'wer of the Indian 
Government exclusively in the Govemor-GeneTal in Coimeil 
who had been, as has been seen, reinforced by the addition 
of a fourth legislative member. The four Presidential Govern- 
ments were merely authorized to submit to the Governoi- 
Geueral in Oouneil ' drafts or projects of any laws or regula- 
tions which they might think expedient,’ and the Governor- 
General in Council was required to take these drafts and 
projects into cousidexation and to communicate his resolu- 
tions thereon to the Government proposing them* 

* Oowt^ll, Tagore LeHiires of 1872. For ‘Fort Sb. David * read ‘ Bombay.' 
^See also Harinstoii’s Regidat^or^. 
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The Governor -General in Council was expressly empowered 
to make laws and regulations — 

{a) for repealing, amending, or altering any law^s or regula- 
tions whatever, for the time being in force in the Indian 
territories ; 

(6) for all persons, whether British or native, foreigners or 
others, and for all courts of justice, whether established 
by charter or otherwise, and the jurisdiction thereof ; 
(c) for all places and things whatsoever within and through- 
out the whole and every part of the said territories. 
(c?)for all servants of the Company within the dominions 
of princes and States in alliance with the Company ; and 
(e) us articles of war for the government of the native 
officers and soldiers in the military service of the 
Company, and for the administration of justice by 
courts-martial to be holden on such officers and 
soldiers. 

But this power was not to extend to the making of any 
laws and regulations — 

(i) which should repeal, vary, or suspend any of the pro- 

visions of the Act of 1833, or of the Acts for inuiishing 
mutiny and desertion of officers and soldiers in the 
service of the Crown or of the Company ; or 

(ii) which should aflect any prerogative of the Crown, or 

xA ur ^liie wnsirAcdion tri 

rights of the Company, or any part of the unwritten 
laws or eonstitiitioDS of the United Kingdom, wheieoii 
may depend the allegiance of any person to the Crown, 
or the sovereignty or dominion of the Crown over the 
Indian territories ; or 

(hi) without the previous sanction of the Court of Directors, 
which should empow^er any court other than a char- 
tered court to sentence to death any of His Majesty’s 
natural-born subjects born in Kurope, or their children, 
or abolish any of the chartered courtsA 

tb# fainiJv tb* 
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There 'v^as also an e^cpress saving of the right ol 
Parliament to legislate for Iiidia and to repeal Indian 
Acts, and, the better to enable Parliament to exercise 
this power, all Indian laws were to be laid before Parlia- 
ment, 

Laws made under the powers given by the Act were to 
be subject to disallowance by the Court of Directors, acting 
under the Board of Control, but, when made, were to have 
effect as Acts of Parliament, and were not to require registra- 
tion or publication in any court of justice. 

The laws made under the Act of 1833 were known as Acts, 
and took the place of the ‘ regulations ’ made under previous 
Acts of Parliament, 

A comprehensive consolidation and codification of Indian 
Jaws was contemplated. Section 53 of the Act recited that 
it was ' expedient that, subject to such special arraiigemeuts 
aa local circumstances may require, a general system of 
judicial establishments and police, to which all persons what- 
soever, as well Europeans as natives, may be subject, should 
be established in the said territories at an early period ; aud 
that such laws as may be applicable in couunon to all classes 
K}t the inhabitants of the said territories, due regard being 
had. to the rights, feelings, and peculiar usages of the people, 
should he enacted ; and that all law^s aud customs having the 
ol bi.w wttbixL tbii, shiyiJii aisrjii:- 

tained and consolidated, and, as oeeastoii may require, 
amended/ 

The Act then wont on to elireot the Cl overnor 'General in 
Council to issue a eoinniission, to bo known as the ' Indian 
La^v Ooininissioii,'' wLich was to inquire into the jurisdiction, 
powders, and rules of the existing courts of justice and police 
establishments in the Indian territories, and all existing forms 
of judicial procedure, and into the nature and operation of 
all laws, whether civil or criminal, written or customary, 
prevailing and in force in any j)art of the Indian territories, 
to which any inhabitants of those territories were then sub- 
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jeofc. Tkc coniiuissioiicrs were to report to the Governor- 
General in Council, setting forth the results of their inquiries, 
and suggesting alterations, and these reports Mere to be laid 
before Parliament > 

This \vas the first Indian Law Commission, of which 
Macaulay was the most prominent member.^ Its labours 
resulted directly in the preparation of the Indian Penal Code, 
which, however, did not become law until i860, and, indirectly 
and after a long interval of time, in the preparation of the 
Codes of Civil and Criminal Procedure and other codes of 
substantive and adjective law' w'hich now form part of the 
Indian Statute Book. 

Important provisions were made by the Act of 1833 for 
enlarging the rights of EuroiDcan settlers, and for pro- 
tecting the natives of the country, and ameliorating their 
condition. 

It w'as declared to be lawful for any natural -born subject 
of Majesty to proceed by sea to any port or pVace having 
a custom-house establishment within the Indian territories, 
and to reside thereat, or to proceed to and reside in or pass 
through any part of the territories which w’ere under the 
Company's government on January i, 1800, or any part of 
the countries ceded by^ the Nabob of the Carnatic, of the 
province of Cuttack, or of the settlements of Singapore and 
Malacca . These rightis might be exercised without the require- 
^ ment of any licence. But every subject of His Majesty not 
being a native was, on his arrival in India from abroad, to 
signify on entry, to an officer of customs, his name, place 
of destination, and objects of pursuit in India. A licence 
was still required for residence in any part of India other 
than those above mentioned, but power was reserved to the 
Governor- General in Council, with the piovious approbation 

^ His colleagues were another English barrister, Mr. Cameron, afterwardti 
law member of council, and two civil servants of the Company, Mr. Macleod 
of the Madras Service- and Mr. (afterwards Sir William) Anderson of the 
Bombay Service. Sir William Macnaghteii of the Bengal Service was als^o 
B^ppointed, but did not accept the appointment. 
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of the Court of Directors, to declare any such part open, i\u<\ 
remove the obligation of a licence. 

Another section expressly enabled any natural -born subjL-t t 
of the Crown to acquire and hold lands in India. 

The regulations as to licences have long since been abolished 
or fallen into desuetude. But by s, 84 of the Act of 1833 
the Governor -Generai in Council was required, as soon as con- 
veniently might be, to make laws or regulations providing 
for the prevention or puuishinenl of the illicit entrance into 
or residence in British India of persons not authorized to 
enter or reside therein. Effect has been given to this require- 
ment by Act III of 1864, under which the Covernmeiit of 
India and local Governments can order foreigners to remove 
themselves from British India, and api)rehend and detain them 
if they refuse to obey the order. Under the same Act the 
Governor- General in Council can apply to British India, or 
any part thereof, special provisions as to the reporting and 
licensing of foreigners d 

An oeho of the fears exx>res5ed in 1813 as to the dangers 
likely to arise from the free settlement of interlopers is to be 
found in the section which, after reciting that ‘ tbe removal of 
restrictions on the intercourse of Europeans wdth the said 
territories will render it necessary to pirovide for any mischief 
or dangers that may arise therefrom,’ requires the Governor- 
General in Council, by law's and regulations, to provide, with 
all convenient speed, for the protection of the natives of the 
said territories from insult and outrage in their persoiiN, 
religions, and opinions 

Section 87 of the Act declared that ' no iiativ'e of tho said 
territories, nor any natural-born subject of His Majesty 
resident therein, shall, b^^ reason on)y of his religion, place 

^ See Alter Caibfman v. Oovernment of Bomhat/, (^1894] I. R. i8 Bombay, 
636. As to tile general powers of excluding caHens from British territory, 
see Muifffoie Chun Tteong Toy, [1S91] L. R. A, C. (exeliisioii of 
Chinese from Australia), and an article in the Law Quarterly Review for 
1897 on * Alien Logialatioa and the Prerogative of the Crown *. 

^ 8ec sa, .^95-8 of the Indian Penal Code. 
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of birth, descent, colour, or any of thc^ni, be disabled from 
holding any place, olfice, or employment under the Company.’ 
The policy of freely admitting natives of India to a share 
in the administration of the country has never been more 
broadly or emphatically enunciated. 

And finally, the Governor-General in Council uas req^uired 
forthwith to take into consideration th^ means of mitigating 
the state of slavery, and of ameliorating the condition of 
slaves, and of extinguishing slavery throughout the Indian 
territories so soon as such extinction should be practicable 
and safe, and to prepare and subniit to the Court of 
Directors drafts of laws on the subjects In preparing 
these drafts due regard was to be had to the laws of 
marriage and the rights and authorities of fathers and heads 
of families. 

The sections of the Act which follow these broad declara- 
tions of policy are concerned mainly with regulations relating 
to the ecclesiastical establishments in India and increasing the 
number of bishoprics to three, and udth regulations for the 
college of Haileybury, 

The Act of 1833, as sent out to India, was accompanied 
by an explanatory dispatch from the Court of Directors, which, 
according to a tradition in the India Office, Avas drafted by 
James Mill/- 

During the twenty \'ears^ interval between the Charter Act 
‘ of 1833 and that of 1853 there was very little Parliamentary 
legislation on India. 

An Act of 1835 (5 & 6 Will. IV, c. 5^) suspended the pro- 
visions of the Act of 1833 as to the di virion of the Presidency 
of Bengal into two presidencies,^ and authorized the appoint' 

^ 8ec Act V of 1843 and ss. 370, 371 of the Indian Penal Code. See also 
Mr. Cameron's evidence before the Select Committee of the House of Lords 
in 1352, and Minutes by Sir H. S. Maine, No. 92- 

“ Kaye, AdminidralioH 0/ the East India P' i37' 

^ By b. 15 of the Charter Act of 1853 (16 ifc 17 Viefc. c. 95) this suspension 
'vaa continued until the Court of Directors and Board of Control should 
otherwise direct. 
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ment of a lieutenant-governor for the North-Western Pru- 
vincesT The project of establishing an executive council for 
the Bengal and North-Western Provinces was abandoned- 

An Act of 1840 (3 & 4 Viet. c. 37) consolidated and amended 
the Indian Mutiny Acts, and empowered the Governor' 
General in Council to make regulations for the Indian Navy. 

An Act of 1848 (ii & izVict.c. 21) enacted for India a law 
of insolvency, which has been repealed and re-enacted tor 
the presidency towns by Act III of 1909. 

In 1853, during the governor-generalship of Lord Dalhousie, 
it became necessary to take steps for renewing the torni of 
twenty years which had been created by the Act of 1833, and 
accordingly the last of the Charter Acts (16 & 17 Viet, c. 95) 
was passed in that year. 

It differed from the previous Charter Acts by not fixing 
any definite temr for the continuance of the powers, but 
simply providing that the Indian territories should reinaiu 
under the government of the Company, in trust for the 
Crown, until Parliament should otherwise direct. 

The Act reduced the number of the directors of the Coinpan\ 
from twenty-four to eighteen, and provided that six of these 
should be appointed by the Grown. 

It continued indefinitely, until the Court of Directors and 
Board of Control should otherwise direct, the suspension of 
fhe division oi fhe "Bengai 'Presicleiicy contempiated 'by tne 
Act of 1835, but authorized the appointment of a separate 
governor for that presidency, distinct from the governor- 
general.^ However, the Act went on to provide that, unless 
and until this separate governor w^as appointed, the Court of 
Directors and Board of Control might authorize the appoint- 
ment of a lieutenant-governor of Bengal. The ];)ower of 

’ Tilts first appoinimeiit was made xn 1836. 

“ Under the Act of 1833 the Gyvernor-Creneral of India was also Governor 
of Bengal, but during hia frequent abaeucea from Calcutta iwed to delegate 
his fimotioiis in the Utter capacity to the senior membeT of his council. 
See the evidence of Sir Herbert Maddock and Mr. 'F, Millett before the 
(Select Committee of the House of Lor^ in 1852, 
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appointing a separate governor was not brought into opera- 
tion until the year igi2, but the power of appointing a 
lieutenant-governor wan exercised in 1854, and continued 
until 1912. 

By the following section, powder was given to the directors 
either to constitute one new presidency, with the same syetem 
of a governor and eonneii as in the Presidencies of Madraw 
and Bombay, or, as an alternative, to authorize the appoint- 
ment of a lieutenant-governor. The power to constitute a 
new presidency was not exercised, but a new' lieutenant- 
governorship was created for the Punjab in 1859. 

Purther alterations were made by the Act of 1853 in the 
machinery for Indian legislation. The ‘ fourth. ' or legislative 
member of the governor-generaFs council was placed on the 
same footing with the older or ‘ ordinary ' members of the 
council by being given a right to sit and vote at executive 
meetings. At the same time the council w''as enlarged for 
legislative purposes by the addition of legislative members, 
of whom two were the Chief Justice of Bengal and one other 
supreme court judge, and the others were Company’s servants 
of ten years’ standing ax>poiiited by the several local Govern- 
ments. The result was that the council as constituted for 
legislative purposes under the Act of 1853 consisted of twelve ^ 
members, namely — 

The governor-general. 

The comniander-in- chief. 

The four ordinary members of the governor geiieraFs 
council. 

The Chief Justice of Bengal. 

A puisne judge. 

Pour representative members (paid) ^ from Bengal, Madras, 
Bombay, and the North-Western Provinces. 

^ Power waB given by the Act of 1853 to the governor- general to appoint, 
>vith the sanction of the Home Govei'iiinent, two other membeiB from the 
oivil service, but this power was never exercised. 

They received salaries of £5,000 a year each. 
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The sittings of the legislative council were made public 
and their proceedings were officially published. 

The Indian Law Commission appointed under the Act of 
1833 had ceased to exist before 1853. It scorns to have 
lost much of its vitality after Macaulay’s departure from 
India. It lingered on for many years, x>iihlished periodically 
ponderous volumes of reports, on which, in many instances, 
Indian Acts have been based, but did not succeed in effecting 
any codification of the laws or customs of the country, and 
was finally allowed to expire.^ Efforts were, however, made 
by the Act of 1853 to utilize its labours, and for this purpose 
power was given to appoint a body of English oonunissioners; 
with instructions to examine and consider the recommenda- 
tions of the Indian Commission/^ 

And, finally, the right of patronage to Indian ai>pomt- 
nients was by the Act of 1853 taken away from the Court of 
Dire-ctors and directed to be exercised, in accordance with 
reguiationvS framed by the Board of Control. These regula- 
tions threw the covenanted civil service open to general 
competition .3 

In 1853 an Act was passed (18 & 19 Viet, c. 53) ^vhich 
prohibited the admission of further students to Haileybury 
College after January 25, 1856, and directed the college 
to be closed 011 January 31, 1838. 

Aa to the proceedings of the Comiaishion, sec the evideiico given uii 
1852 before the 8elect Connuittoo of fche House of hordes oil the Eaat India 
Company 'b ehartei by Ki. F. MilleU and Mr. Hay Cameron. Mr. Millet t 
WHS the first seci-etary, and was afterwards mem ter of the Coin mission, 
ilr. Cameron was one of the first membera of the Commission, and was 
afterwards legislative member of the govemor-generays council. 

“ The commissioners appomted under this power were 8ir John (after- 
^vards Lord) Roitiilly, Sir John Jervis (Chief Juatiee of ComnLOii Pleas )> 
{Sir Edward P^^yan, C. H. Cameron, J. N. Macleod, J, A. F. Hawkins, Thomas 
Flower Ellis, and Hoberfc Low'o (Lord Sherbrooke). They were instructed 
by the Board of Control to oomidcr gpoclalLy the propagation, of a airaplo 
and uniform code of procedure for Indian courts, and the amalgamation 
of the supreme and sadr courts. (Liofcter of November 30, 1^53, from tho 
Board of Control to the Indian Law Commisision. ) 

^ They were prepared in 1854 by a committee under the presidency o£ 
Lord Macaulay, 
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In 1854 was passed an Act ^ which has had important Establish- 
administrative results in India. Under the old system the 
only mode of providing for the government of newly acquired 
territory was by annexing it to one of the three presidencies, ships. 
Under this system of annexations the Presidency of Bengal 
had grown to unwieldy dimensions. Some provision had 
been made for the relief of its government by the constitution 
of a separate lieutenant-governorship for the North-Western 
Provinces in 1836. The Act of 1833 had provided for the con- 
stitution of a second lieutenant-governorship, and, if necessary, 
of a fourth presidency. These powers were, how'ever, not 
found sufficient, and it was necessary to provide for the 
administration of territories which it might not be advisable 
to include in any presidency or lieutenant -governorship.^ 

This provision was made by the Act of 1854, which em- 
powered the Governor- General of India in Council, with the 
sanction of the Court of Directors and the Board of ControL 
to take by proclamation under his immediate authority and 
management any part of the territories for the time being 
in the possession or under the government of the East India 
Company, and thereupon to give all necessary orders and 
directions respecting the administration of that part, or other- 
wise provide for its administration.^ The mode in which this 
power has been practically exercised has been by the appoint- 
ment of chief commissioners, to whom the Governor-General 
in Council delegates such powers as need not be reserved to 
the Central Government. In this way chief commissioner - 
ships were established for Assam the Central Provinces, 

Burma, ^ and other parts of India. But the title of chief 
commissioner was not directly recognized by' Act of Parlia- 
ment,® and the territories under the administration of chief 
•Commissioners are technically ' under the immediate authority 

^ 17 & 18 Viet. c. 77. - Seo preamble to Act of 1854. 

^ See Digest, s. 56. 

* The chief commissionership of Assam was abolished iii 1908, but 
restored in 1912. Bnima was placed under a lieutenant-governor in 1897. 

It has since been recognized by the Act of 1870 (33 Viet, c 3), ss, i, ^ 
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and management ’ of the Governor-Oeneral in Council within 
the meaning of the Act of 1854. 

The same Act empowered the OoveTrunent of India, with 
the sanction of the Home authorities, to define the limits 
of the several provinces in India ; expres*sly vested in the 
CtO vein or- General in Council all the residuary authority not 
transferred to the local Governments of the provinces into 
which the old Presidency of Bengal had been divided ; aucl 
directed that the governor-general was no longer to tear 
the title of governor of that presidency. 

The Mutiny of 1857 gave the death-blow to the system 
of ‘ double government/ with its division of powers and 
responsibilities. In February, 185S, Lord Palmerston intro- 
duced a Bill for transferring the government of India to the 
Crown. Under his scheme the home administration, was to 
he conducted by a prCvsident with the assistance of a council 
of eight persons. The members of the council were to he 
nominated by the Crown, were to be qualified either hy 
having been directors of the Company or by service or 
residence in India, and w^ere to hold office for eight years, 
two retiring by rotation in each year. In other respects the 
scheme did not differ materially from that eventually adopted. 
The cause of the East India Company was pleaded by John 
Stuart Mill in a weighty State paper, but the second reading 
of the Bill was carried by a large majority. 

Shortly afterwards, however, Lord Palmerston was turned 
out of office on the Conspiracy to Murder Bill, and was suc- 
ceeded by Lord Derby, with Mr. Disraeli as Chancellor of 
the Exchequer and Lord Ellenborough as President of the 
Board of Control. The Chancellor of the Exchequer promptly 
introduced a new Bill for the government of India, of which 
the moat remarkable feature was a council consisting partly 
of nominees of the Crowm and partly of persons elected on 
a complicated and elaborate system, by citizens of Manchester 
and other large towns, holders of East India stock, and others. 
This scheme died of ridicule, and when the House assembled 
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after the Toaster recess no one ooiild be found to defend it A 
Mr. Disraeli grasped eagerly at a suggestion by Lord John 
Russell that the Bill should be laid aside, to be succeeded by 
another based on resolutions of the House. In the meantime 
T^ord Ellenborough had been compelled to resign in con- 
seq^uence of disapproval of his dispatch censuring Lord 
Canning's Oudh proclamation, and had been succeeded b.y 
Lord Stanley, on whom devolved the charge of introducing 
and piloting through the House the measure which eventually 
became law as the Act for the better government of India. ^ 

This Act declared that India was to be governed directly by 
and in the name of the Crown, acting through a vSecretary of 
State, to vLom were to be transferred the powers formerly 
exercised either by the Court of Directors or by the Board 
of Control, Power was given to appoint a fifth principal 
Secretary of State for this purpose. 

The Secretary of State was to be aided by a council of 
fifteen members ^ of whom eight were to be appointed by the 
Crown and seven elected by the directors of the East Indm 
Company. The major part both of the appointed and of the 
elected members were to be persons who had served or resided 
in India for ten years, and, wdth certain exceptions, who had 
not left India more than ten years before their appointment. 
THiture appointments or elections were to be so made that 
nine at least of the members of the council should hold these 
^ qualifications. The power of filling vacancies was vested in 
the Crown as to Crown appointments, and in the council itself 
as to others. The members of the council w’ere to hold office 
during good behaviour, but to be removable on an address 
by both Houses of Parliament, and w^ere not to be capable of 
^iitting or A^oting in Parliament A 

^ It was to this Bill that Lord Palmers tern applied the Spanish boy's 
remark about Don Quixot'e, and said that whenever a. maa was to he seen 
laughmg in tho streets ho was sure to have been discussing the Government 
of India Bill. ^ 21 & 22 Viet. c. loS. 

* These provisions havo been modified by subsequent legislation. See 
Digest, s. 4. 
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The co\incil was chaiged \nth. the duty of conducting, undei 
the direction of the Secretary of State, the business transacted 
in the United Kingdom in relation to the government of India 
and the correspondence with India. The Secretary of State 
^vaa to be the president of the council, with pow^’ to over- 
rule in case of difference of opinion, and to send, without 
reference to the council, any dispatches which might under 
the former practice have been sent through the secret 
committee.^ 

The officers on the home establishment both of the Company 
and of the Board of Control w'ero to form the establishment 
of the new Secretary of State in Council, and a scheme for 
a permanent establishment was to be submitted, 

The patronage of the more important appointments in 
India was vested either in the Crown or in the Secretary 
of State in Council. Lieutenant-governors were to bo ap- 
pointed by the governor-general subject to the approval 
the Crown, 

As under the Act of 1853, admission to the covenanted 
civil service %vas to be open to all natural -bom subjects of 
Her Majesty, and was to be granted in accordance with the 
results of an examination held under rules to be made by 
the Secretary of State in Council with the assistance of the 
Civil Service Comitiissiouers. 

The patronage to miVitary cadetships was to be divided 
between the Secretary of State and his council. 

The property of the Company -was transferred to the 
Crow^i3> The expenditure of the revenues of India was to he 
under the control of the Secretary of State in Council, but 
was to he^ Charged with a dividend on the Company’ a stock 
and with their debts, and the Indian revenues remitted to 
Great Brifein w^ere to be paid to the Secretary of State in 
Council and applied for Indian purposes. Provision was 
made for the appointment of a special auditor of the accounts 
of the Secretary of State in Council,'^ 

' Digest, ss, 6-14. 


^ Ibid, 22, 30. 
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The Board of Control >vas formally abolished. With respect 
to coiitractB and legal proceedings, the vSecretary of State in 
Council was given a quasi ^corporate character for the purpose 
of enabling him to assert the rights and discharge the liabilities 
devolving upon him as successor to the East India Company. i 

It has becti seen that under the authority given by various Tho 
Acts tho C(unpany raised and maintained separate military Army, 
forces of their own. The troops belonging to these forces, 
whilst in India, were governed by a separate Mutiny Act, 
perpetual in duration, though re-eiiactcd from time to time 
with amendments, 2 The Company also had a small naval 

force, once known as the Bombay Marine, but after 1829 as 
the Indian Navy. 

The Act of 1858 transferred to the service of the Crown all 
the naval and military forces of the Company, retaining, how- 
ever, their sejjarate local character, with the same liability to 
local service and the same pay and privileges as if they were 
in the service of the Company. Many of the European troops 
refasod to acknowledge the authority of Parliament to make 
this transfer. They demanded re-engagement and bounty as 
a condition of the transfer of their services,^ and, failing to 
get these terms, Mere offered their discharge. 

In i860 the existence of European troops as a separate 
force wae put &n end to by an Act & 24 Viet. c. 100) 
''dih6n, Stier recitmg' noi expddiehr' Indt a separdie 
European force should be continued for the local service of 
Her Majesty in India, formally repealed the enactments by 
which the Secretary of vState in Council was authoia^tcd to 
give directions for raising such forces. 

In 1861 the officers and soldiers formerly belonging to the 

^ Digest, s. j5. 

^ The first of these Acts was an Act of 1753 (27 Geo. II, c. 9), and the 
last was an Act of 1857 (20 & 21 Viet. c. 66), which was repealed in 1863 
(26 & 27 Viet. c. 48). 

^ In 1859 they made a ‘ demonstration ’ which, from the small stature 
of the recruits enlisted during the Indian Mutiny, was fiometimes called 
the ‘ Dumpy Mutiny.’ Pritchard, Admi/iislraiion of India, i, 36, 

1691 H 
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Company’s European forces ^vere invited to join, and many 
of them "were transferred to, the regular army under the 
authority of an Act of that year (24 & 25 Viet, c, 74). Thus 
the European army of the late East India Company, excej^t 
a small residue, became merged in the military forces of the 
Crown.^ 

The naval force of the East India Company was not amal- 
gamated with the Royal Navy, hut came to an end in 1863, 
when it was decided that the defence of India against serious 
attack by sea should be undertaken by the Royal Navy, which 
was also to provide for the performance of the duties in the 
Persian Gulf which had been previously undertaken by the 
livlian Navy,“ 

The change effected by the Government of India Act, 
1858, wa>s formally announced in India by the Queen’s 
Proclamation of November i, 1858. 

In 1859 the Government of India Act, 1859 (22 & 23 Viet, 
c. 41), was passed for determining the officers by w hom, and 
the mode in which, contracts on behalf of the Secretary of 
State in Council were to be executed in India, ^ 


Legisla- Three Acts of great importance were passed in the year 

tion of ^ , 

, 85 i. 1861. 

Indian Under the Charter Act of 1793 rank and promotion in the 
Se^ice Company’s civil service were strictly regulated by seniority, 
Act, a,nd all offices in the ‘civil line’ of the Company’s service 
in India under the degree of councillor were strictly reserved 
to the civil servants of the presidency in which the office 
was held. But by reason of the exigencies of the public 
service, numerous civil appointments had been made in 


^ ITnder existing arrangements all the troops sent to India are placed 
on the Indian establishment, and from that time cease to be voted on the 
Army Estimates. The number of the forces in the regular army as fixed 
by the annual Army Act is declared to be ‘ exclusive of the number actually 
serving within Her Majesty Indian possessions.’ As to the con- 
stitutionality of employing Indian troops outside India, see above p. 
note I. 

^ See Sir Charles Wood’s letter to the Admiralty of Oct, 20, 1862. 

^ 8ee Pigeat, a. 33. 
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India in disregard of these restrictions. The Indian Civil 
Service Act, i86i (24 & 25 Viet, c, 54), validated all those 
irregular appointments iu the past, but scheduled a number of 
appointments which, in the future, were to be reserved to 
members of the covenanted civil serviced 
At the same time it abolished the rule as to seniority and 
removed all statutory restrictions on appointments to offices 
not in the schedule. And, even with respect to the reserved 
offices, it left a power of appointing outsiders under exceptional 
circumstances. This power can only be exercised where it 
appears to the authority making the appointment that, under 
the circumstances of the case, it ought to be made without 
regard to statutory conditions. The person appointed must 
have resided for at least seven years in India, If the post is 
in the Revenue or Judicial Departments, the person appointed 
must pass the same examinations and tests as are required in 
the case of the covenanted civil service. The appointment 
is provisional only, and must be forthwith reported to the 
Secretary of State in Council with the special reasons for 
making it, and unless approved wdthin twelve months by the 
Secretary of State it becomes void.^ 

The Indian Councils Act, 1861 (24 & 25 Viet, c. 67), modi- 
fied the constitution of the governor-generars executive 
council and remodelled the Indian legislatures. 

A fifth ordinary member was added to the governor- 
, generaTs council. Of the five ordinary members, three were 
required to have served for ten years in India under the 
Company or the Crown, and one was to be a barrister or 
advocate of five years ^ standing. Po\ver was retained to 
appoint the coiiimander-in-chief an extraordinary member.^ 
Power w’as given to the governor-general, in case of his 
absence from headquarters, to appoint a president of the 
council, with all the powers of the governor-general except 
those with respect to legislation. And, in such case, the 

^ This schedule is still in force. Digest, s. 93. 

® This provision still exists. Ibid. s. 95. ^ Ibid. 39, 40, 

H 2 


Indian 
Councils 
Act, 1861. 
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governor- general might inveBt himself with all the powers 
exercisable by the Governor-General in Council^ except the 
powers with respect to legislation.^ 

For purposes of legislation the governor- gene rahs council 
was reinforced by additional members, not loss than six noi 
more than twelve in number, nominated hy the governor- 
general and holding office for two years. Of these additional 
members, not less than one -half were to bo noii^officiab that 
is to say, persons not in the civil or military service of the 
Crown,^ The lieutenant-governor of a province was also to 
be an additional member whenever the council held a legisla- 
tive© sitting within his province. 

The Legislative Council established under the Act of 1853 
had modelled its procedure on that of Parliament, and had 
show^n what considered an inconvenient degree of in- 
dependence by asking questions as to, and discussing the 
propriety of, measures of the Executive Government.’'^ The 
functions of the new Legislative Council were limited strictly 
to legislation, and it vvas exjjressly forbidden to transact 
any business except the consideration and enactment of 
legislative measures, or to entertain any niotion except a 
motion for leave to introduce a Bill, or ha\'ing reference to 
a Bill actually introduced.^ 

Measures relating to the public revenue or debt, religion, 
military an ULaval ma^tters, or tarei^u. relations., were aat 
to be introduced without the governor -general’s sanction. 
The assent of the governor-general was required to every 
Act passed by the council, and any such Act might be 


'■ See DigCisfc, 8s. 45, 47. 

* These provisions have been modified by subsequent legislation, Sog 
P igest, s. 60. 

It had, among other things, discussed the propriety of the grant to 
the M^^sore princes. See Proceedings of Legislative Council for r86o, 
pp. 1 543-1 40 

* 24 & 25 Viet. c. 67, B. 19. A-s to the object 'with, which this section 
was framed, see paragraph 24 of Sic Charles Wood’s dispatch, of August 9, 
1861. The restrictions imposed in i86j were relaxed in 1892 (55 & $6 Viefc. 
c. 34, s. 2), and have been further relaxed since. Digest, s. 64. 



l] HISTORICAL INTRODUCTION 10 1 

disallowed by the Queen, acting tliroiigh the Secretary of 
Stale. 

The legislative power of the Oovernor-Gleneral in Council 
was declared to extend to making laws and regulations for 
repeaJing, amending, or altering any law's or regulations 
for the time being in force in the ' Indian territories now' 
under the dominion of Her Majesty/ ' an<l to making law s 
and regulations for all persons, w'hether British or native, 
foreigners or others, and for all courts of justice, aiul for 
all places and things within the said territories, and for ail 
servants of the Government of India within the dominions 
of princes and States in alliance with Her Majesty.^ B\it 
there were expres.? savings for certain Parliamentary enact- 
ments, for the general authority of Parliament, and for any 
part of the unwritten laws or constitution of the United 
Kingdom whereon the allegiance of the subject or the 
sovereignty of the Crown may depend . 

An exceptional power was given to the governor-general, 
in cases of emergency, to make, without his council, ordinances, 
wlxich were not to remain in force for more than six months.^ 

Doubts had for some time existed as to the proper mode 
of legislating for newly acquired territories of the Company. 
When Benares and the territories afterwards known as the 
North-Western Provinces w^ero annexed, the course adopted 
was to extend to them, with some variations, the laws and 
regulations in force in the older provinces of Bengal, Bihar, 
and Orissa. But when the Saugor and Nerbudda territories 
were acquired from the Marathas by Lord Hastings, and 
when Assam, Arakan, and Tenasseiini were conquered in 
1824, and Pegu in 1852, those regions were specially exempted 
from the Bengal Regulations, instructions, ho\\ever, being 
given to the officers administering them to conduct their 
procedure in accordance with the spirit of the regulations, so 

^ Explained by 55 & 56 Viet. c. 14, s. 3. Digest, s. 6j. 

^ These powers were extended by 28 & 29 Virt. c. 17, a, i, and 32 & 33 
Viet, c. 98, a. I, See Digest, s. 63. ^ See Digest, s. 69. 
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far an they were &uifcahle to the circiiro stances of the country.' 
And when the Punjab was annexed the view taken was that 
the Coremoc-Geueral in. Council had power to make laws for 
the new territory, not in accordance nitli the forms prescribed 
by the Charter Acts for legislation, hub hy executive orders, 
coriesponding to the Orders in OoAincil made by the Cro\\n 
for what are called Crown Colonies. Provinces in which, this 
power was exercised were called ' non -regulation provinces ’ to 
distinguish them from the " rogulatioji provinces/ which were 
governed by regulations formally made under the Charter 
Acts. A large body of laws had been passed under this 
jxjwer or assuined power, and in order to remove any doubts 
as to their validity a section was introduced into the Indian 
Councils Act, i86i, declaring that no rule, law, or regulation 
made before the passing of the Act by the governor -general 
or certain other authorities should be deemed invalid by reason, 
of not having been made in conformity with the provisions of 
the Charter Acts.^ 

The power of legislation which had been taken aw^ay from 
' the Governments of Madras and Boiabay by the Charter Act of 
1833 w^as restored to them by the Act of 186 r. The councils 
of the governors of Madras and Bombay were expanded for 
legislative purposes by the addition of the advocate -general 
and of other members nominated on the same as the 

Tfi?;TriV>eTfe xA tVie govemoT-gynevaV & cooridA.^ 
line of demarcation was drawm between the subjects reserved 
for the central and the local legislatures respectively ; but 
the previous sanction of the governor-general was made 
requisite for legislation by the local legislature iiv certain 

^ Chesney'b Indian Polity (jrd ed.), pp. 58, 64. 

^ Indian legislation subsequently became necessary for the purpose of 
ascertaining and determining the rules which had been thus valida-tcd 
in general terms. See Sir Jaincs Stephen’ speech m the Legislative 
Council in the debate on the Punjab Laws Acts, March 26, 187:?, and the 
chapter contributed by him to Sir \V. Hunter’s Lije of Lord Mayo, vol. ii 

pp. 2I4'22K 

^ These provisions have also been modified by subsequent legislation. 
See Digest, ss. 71, 76, 77- 
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cases, and all Acts of the local legislature required the sub- 
sequent assent of the governor-general iji addition to that 
of the Governor, and were made subject to disallow^aiice by 
the Oown, as in the case of Acts of the goveriior-generars 
council. There wore also the same restrictions on the pro- 
ceedings of the local legislatures,^ 

The governor -general was directed to establish, by procla- 
mation, a legislative council for Bengal ^ and was empowered 
to establish similar councils for the North-Western Provinces 
and for the Punjab.^ These councils were to consist of the 
Jieutejmnt-governor and of a eortaiu number of nominate^l 
councillors, and were to be subject to the same provisions 
as the local legislatures for Madras and Bombay. 

The Act also gave power to constitute new provinces for 
legislative purposes and appoint new lieutenant-governors, 
and to alter the boundaries of existing provinces,"^ 

The amalgamation of the supreme and sadr courts, that is Indian 
to say, of the courts representing the Crown and the Company Courta 
respectively at the presidency towns, had long been in con- 
templation, and was carried into effect by the Indian High 
Courts Act, 1861.^ 

By this Act the Queen was empowered to establish, by 
letters patent ° high courts of judicature in Calcutta, Madras, 
and Bombay, and on their establishment the old chartered 

be abolished, the jurisdiction and the powders of the abolished 
courts being transferred to the new high courts. 

Each of the high courts was to consist of a chief justice 
and not more than hfteen judges, of whom, not less than 

Sec note 4, p. 100. 

^ A legislative council for Bengal waa eatablished by a proclamation of 
January t8, 1862. 

^ A legislative council was OBtablwhed for the North-'Western Provinces 
and Oudh. (now United Provinces of Agra and Oudh) in 18S6, and for the 
Punjab in 1897. 

* iis. 46, 47. Digest, s. 74. ® 24 & 25 Viet, c, 104. 

® The letters patent or charters now in force with respect to these three 
high courts bear date December 28, 1865. 
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one -third, including the chief justice, W'ere to he barristers, and 
not less than one-third were to be nieml^ers of the co\onantcd 
civil service. All the judges were to be appointed by and 
to hold office during the pleasure of the Crown. The high 
courts were expressly given su2)erintendence over, and power 
to frame rules of practice for, all the courts subject to their 
appellate jurisdiction ^ 

Power was given by the Act to establish another high 

court, with the same constitution and powders as the high 

courts established at the presidency towns 

Legisla* The Indian High Courts Act of iSGi closed the series 
tion since 

i86i, of constitutional statutes consequent on the transfer of the 
government of India to the Crowm. Such Acts of Parliament 
as have since then been passed for India have done little more 
than amend, with reference to minor ^joints, the Acts of 1858 
and 1861^, 

The Indian High Courts Act ,1865,^ empowered the Governor - 
General in Council to pass orders altering the limits of the 
jurisdiction of the several chartered high courts and enabling 
them to exercise their jurisdiction over native Christian 
subjects of Her Majesty resident in Native States, 

Another Act of the same year, the Government of India 
Act, 1865,^ extended the legislative powders of the governor- 
general’s council to all British subjects in Native States, 
w^hether servants oi the Crown or nofc,^ and enabled the 
Governor- General in Council to define and alter, by proclama- 
tion, the territorial limits of the various jnesidencies and 
lieutenant-governorships 

The Government of India Act, 1869,’ vested in the Secretary 
of State the right of filling all vacancies in the Council of 
India, and changed the tenvne of members of the council 

^ Sec Digest, ss. 96-103. 

“ s. 16. Under this power a high court was established at AllahaJ>Ad 
in 1866. It is probable that the power was thereby exhausted. 

^ 28 & 29 Viet. c. 15. Digest, s. 104. 

* 28 & 29 Viefc. c. 17. 

« Ibid, 57. 


® See Digest, s. 63, 

’ & 33 Viet. c. 97. 
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from a tenure during good behaviour to a term of ten years. 
It also transferred to the Crown from the ^Secretary of State 
in Council the right of filling vacancies in the offices of the 
members of the councils in India. 

The Indian Councils Act, i86g,^ still further extended 
the legislative powers of the governor -generars council by 
euabliug it to make laws for all native Indian subjects of Her 
Majesty in any part of the world, whether in India or not. 

A very important modification in the machinery for Indian 
legislation was made by the Covernment of India Act, 187 o,^ 
It has been seen that for a long time the governor-general 
believed himself to have the powder of legislating by executive 
order for the non-regulation provinces. The Indian Councils 
Act of 1861, whilst validating rules made under this powxT in 
the past, took away the power for the future. The Act of 
1870 practically restored this powxr by enabling the governor- 
general to legislate in a summary manner for the less 
advanced parts of India.^ The machinery provided is as 
follows. The Secretary of State in Council, by resolution, 
declares the provisions of section i of the Act of 1870 ap- 
plicable to some particular part of a British Indian province. 
Thereupon the Governor in Council, lieutenant-governor, 
lieutenant-governor in Council, or chief commissioner of the 
province, jnay at any time propose to the Governor-General 
in Cbuncij! draft's of reguJatibns for the peace and good govem- 
^ ment of that part, and these drafts, wLen approved and 
assented to by the Governor- General in Council, and duly 
gazetted^ have the same force of law as if they had been 
formally passed at sittings of the Legislative Council. This 
ii^achinery has been extensively applied to the less advanced 
districts of the different Indian provinces, and numerous regu- 
lations have been, and arc constantly being, made under it. 


^ 32 & 33 Viefc. c. 98. See Digest, s. 63. 

33 & 34 Viet. c. 3. Digest, s. 68. 

* This restoration of a power of summary legialation was strongly advo- 
cated by Sir H. S. Maine. Sec Minutes by Sir H. S. Maine, pp. 153, 156. 
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The same Act of x 8 jo coutained two other provisions of 
considerable importance. One of them (s. 5) repeated and 
strengthened the power of the govcriiox-geiieral to overrule 
his council.^ The other (s. 6), after reciting the expediency 
of giving additional facilities for the employment of natives of 
India ' of proved merit and ability ’ in the civil service 
of Her Majesty in India, enabled any native of India to 
be appointed to any ^office, place, or employment^ in that 
service, notwithstanding that he had not been admitted to 
that service in the manner directed by the Act of 1858, i.e. 
by competition in England, The conditions of such appoint- 
ments were to be regulated by rules made by the Grovernor- 
General in Council, with the approval of the Secretary of 
State in Council.^ The result of these rules was the ^ statutory 
civilian/ who has now been merged in or superseded by the 
" Provincial Service,’ 

Two small Acts were passed in iSyr, the Indian Councils 
Act, 1871 (34 & 35 Viet. c. 34),^ which made slight extensions 
of the powers of local legislatures, and the Indian Bishops Act, 
1871 (34 & 35 Viet. c. 62), which regulated the leave of absence 
of Indian bishops. 

An Act of 1873 (36 Viet. c. 17) formally dissolved the 
East India Company as from January 1, 1874. 

The Indian Councils Act, 1874 (37 & 38 Viet. c. 91), enabled 
a sixth member of the governor -generaVs councii to be ap- 
pointed for public works purposes. 

The Council of India Act, 1876 (39 & 40 Viet. c. 7), enabled 
the Secretary of State, fox special reasons, to appoint any 
person having professional or other peculiar qualifications 
to be a member of the Council of India, with the old tenure, 
‘ during good beha%dour,’ which had been abolished in 1869/ 

^ See Digest, s. 44. It will be remembered that Lord Lyfcton acted mi dor 
this power when he exempted imported cotton goods from duty in 1879. 

* See ibid, 94. 

^ This Act was passed in consequence of the decision of the Bombay High 
Court in R. v. Reay, 7 Bom. Cr. 6. See note on a. 79 of Digest. 

* This power was exercised in the case of Sir H. S. Maine, and was pro- 
bably conferred with special reference to him. It has since been repealed. 
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In the same year was passed the Royal Titles Act, 1876 
(39 & 40 Viot. c. 10), which authoriz-ed the Queen to assume 
the title of Jlimpress of India. 

The Indian Salaries and Allowances Act, 1880 (43 & 44 
Viet. c. 3), enabled the Secretary of State to regulate by order 
certain salaries and allowances which had been previously fixed 
by statute.^ 

The Indian Marine Service Act, 1884 (47 & 48 Viet. c. 38), 
enaV>Iecl the Governor General in Council to legislate for main- 
taining discipline in a small marine establishment, now called 
the Royal Indian Marine, the members of which were 
neither under the Naval Discipline Act nor under the Merchant 
Shipping Acts.^ 

The Council of India Reduction Act, 1889 (52 & 53 Viet, 
c- 65)3 authorized the Secretary of State to abstain from filling 
vacancies in the Council of India until the number should 
be reduced to ten. 

The Indian Councils Act, 1892 (55 & 56 Viet, c, 14), 
authorized an increase in the number of the members of the 
Indian legislative councils, and empowered the Governor^ 
General in Council, with the approval of the Secretary of 
State in Council, to make rules regulating the conditions 
under which these members are to be nominated.^ At 
the same time the Act relaxed the restrictions imposed 
h}r ^he Aet 2S6Z the ef the legisXa- 

^ tive councils by enabling rules to be made authorizing 
the discussion of the annual financial statement, and the 
asking of questions, under prescribed conditions and re- 
fetrictions. 

The Act also cleared up a doubt as to the meaning of an 
enactment in the Indian Councils Act of 1861, modified some 
of the provisions of that Act about the office of ' additional 
members ^ of legislative councils, and enabled local legislatures, 
with the previous sanction of the governor-general , to repeal 

^ See Digest, S8. 80, 113. 

^ See ibid. 60, 71, 7J. 


^ Se<5 ibid, 63. 
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or alter Acts of the governor-geiveTaVs council affecting their 
province.^ 

The Madras and Boiiihay Armies Act, 1893 (56 & 57 ^ict. 
c. t)2), abolished the offices of commanders dn -chief of the 
Madras and Bombay armies, and thus made possible a sim- 
plification of the Indian military system which had heeji 
asked for persistently by four successiYe viceroys.^ 

The Contracts (India Office) Act, 1903 (3 Edw. VI I, c, 11 ) 
declared the jnode in which certain contracts might be mad' 
by the Secretary of State iix Council,^ 

The Indian Councils Act, 1904 (4 Edw.VII, c. 26), while cmi- 
timiing the power to appoint a sixth member of the Governui- 
Grenerars Council, removed the necessity for ajxpoiriting hijii 
specifically for public wwks purposes.'^ 

The Council of India Act, 1907 (7 Edw. VII, c. 35), modified 
the constitution of the Council of India. 

The Indian. Councils Act, 1909 (9 Edw. VII, e, 4), the passage 
of which will always be associated with the name of Lord 
Morley of Blackburn, made important changes in the consti- 
tution and functions of the Indian legislative councils, and 
gave powder to make changes in the executive governments 
of the Indian provinces. 

The introduction of the measure was preceded by dis- 
cussions and correspondence, which began in Lord Morley 
firat yeavt at affica aa at State toe Ludm, a jul. extended 

over a period of nearly three years. 

In 1906 the Viceroy, Lord Minto, drew up a minute in 
w hich ho reviewed the political situation in India, and pointed 
out how the growth of education, encouraged by British rule, 

^ See Digest, s. 76- la the Eibsence ot this power the sphere of action 
of the then new legialatoTC for the Nortli- Western ProTinces and Oudh 
conlined withm an indnitesimal area. 

* Admiaistrativo reforms in India are not carried out with undue pre- 
cipitancy. The appointment of a single commander- in-chief for India, with 
four subordinate commanders under him, waa tecoiiim.ended hy Lord 
William Bcntmck, >Sir Charles Metcalfe, and others m 1833. (Fvirther 
Fapera respecting the East India Company’s Charter, 1833.) 

See Digest, s, 32. * See Digest, s. 39. 
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had led to the rise of important classes claiming equality of 
citizenship, and aspiring to take a larger part in shaping the 
policy of the government. He then appointed a committee 
of his council to consider the group of questions arising out 
of these novel conditions. From the discussion thus com- 
menced was developed a tentative project of reform^ which 
was outlined in a Home Department letter to local govern- 
ments dated August 24, 1907. This letter, after having 
received approval by the Secretary of State in Council, was 
laid before Parliament, and was published in England and 
India The local governments to whom it was addressed 
were instiucted to consult important bodies and individuals 
representative of various classes of the community before 
submitting their own conclusions to the Government of India. 
The replies were received in due course, and are to be found 
in the * colossal blue books ' appended to a letter from the 
Government of India, dated October i, 1908, in w^hich the 
situation was again reviewed, and revised proposals were 
formulated. The views of the Secretary of State on these 
proposals WTre expressed in a dispatch dated November 27, 
xgoS,- and were expounded by Lord Morley in a speech 
delivered in the House of Lords on December 17, igo8. 

Reference was made to the subject in the King's Speech 
which ushered in the session of 1909, and in the debates on 
the address in reply. The Bill embodying the proposals of 
. the Government, so far as they required Parliamentary 
authority, was presented by Lord Morley on February 17, 
1909, and w'as read a second time, after a debate of two days, 
on February 24. It passed through committee on March 4, 
and was considered on report, read a third time, and passed 
by the House of Lords on March 9. In the House of Commons 
the Bill was read a second time on April i, was considered in 

* Easb India (Advisory and Legialativo Council, &c.), 1907, Cd. 3710. 

^ The letfcer of October 1, 1908, and the dispatch of November 27, 1908, 
are to be found in vol, i of the Blue Book entitled East India (Advisory and 
Legislative Councils, &c.), 190S, Cd. 4425. The replies from the Local 
Governments arc embodied in separate volumes. 
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coTTimittee on April 19, and on April 26 was considered ofi 
report, read a third time, and passed with amendments. TIf< 
Ooniraons' ameiirlments were considered on May 4 and agreed 
to with an important modification which was accepted h\ 
the Commons. The Act thus passed received the Royal Assent 
on May 25, 1909. 

The only important change in the Bill during its passage 
through Parliainent related to the creation of executive 
councils for provinces under lieutenant govoriiois. Clause j 
of the Bill as introduced enabled the Governor -General in 
Council, with the approval of the Secretary of State in 
Council, by proclamation, to create an executive council for 
any such province. This clause was struck out by the House 
of Lords, restored by the House of Commons, and eventually 
agreed to in the modified form in wdiich it now stands as 
s. 3 of the Act. 

In the course of the debates on the Bill much was said 
about Ix>rd Morley's announcement of his intention to 
appoint a native of India to a post on the Governor- Gertorars 
council. This subject was not strictly relevant to the 
Bill, because, as was explained, the power of making 
these appointments is free from any restriction as to 
race, creed, or place ot birth. Effect was given to Lord 
Morley^s intention, by the appointment of Mr. vSinha, in 
March, 1909, to the post of law member of the Governor- 
GeneraFs council. This appointment carried a step further 
the policy adopted in 1 907, when two natives of India w'cre 
placed on the Secretary of State’s council. In pursuance of 
the same policy natives of India have been placed on the 
executive councils for Bengal, Madras, and Bombay, and for 
Bihar and Orissa. 

Under s. i of the Act the ' additional ’ members of the 
Indian legislative councils, i.e. those other than the members 
of the executive councils, must, instead of being all nominated, 
include elected members. 

By s. 2 powex waa^ ivemto raise the number of members of 
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the execiitiv^e councils for Madras and Bombay to a maximum 
of four, of %vhoni two at least must be persons who at the time 
of therr appointment have been in the service of the Crown 
in India for at least twelve years - 

Under s. 3 there is power to constitute an executive council 
for any pro^ i?2ce having a lieutenant-goveriior. But, except 
in the case of Bengal, ^ the draft of any proclamation proposed 
to be made in pursuance of this powder must be laid before 
each House of Parliament, and the proclamation may be 
disallowed in pursuance of an address from either House. 
The number of the executive council must not exceed four. 

S. 4 requires the appointment of vice-presidents of the 
several councils. 

By s. 5 the Governor-Oeneral in Council, the Governors in 
Council of Madras and Bombay, and the lieutenant-governors 
or lieutenant-governors in council of other provinces ^vere 
required to make rules authorizing at any meeting of their 
respective legislative councils the discussion of the annual 
financial statement, and of any matter of general interest, 
and the asking of questions. 

Under 8S. i and 6 there is extensive power to make regula- 
tions for carrying the Act into effect. 

And under s, 7 certain proclamations, regulations, and rules 
are required to be laid before Parliament when made. 

It will be seen that the provisions of the Act of 1909 are, 

is usual in Acts relating to India, couched in wdde and 
general terms, leaving all details, and some important matters 
of principle, to he determined by regulations and rules made 
fiy the authorities in India. 

The regulations and rules required to give effect in the first 
instance to the Act of 1909 are to be found in a Blue Book which 
laid l)efore Parliament in pursuance of s. 7 of the Act. 2 

' This cxcoption was by the Act of 1912 (2 & 3 Geo. v. c. 6, i, 2 ) extended 
to Bihar and Orissa, for which an executive council of three has been 
Constituted. See below, p. 132. 

^ East India (Executive and Legislative Councils) Regulations, &c., for 
Kiting effect to the Indian ConncilH Act, 1909 (iQio, Cd- 49^7)1 
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The Blue Book begins with a notification fixing November 15^ 
1909, as the date at which the provisions of the Act were to 
come into operation. 

Then follow, under the headings No«. H to IX, regulations 
and rules for the nomination and election of the members of 
the several legislative councils of India, other than those 'who 
are such members by virtue of being members of the excouti\ n 
councils. The regulations vrere, in the case of each council 
of a general character, and related to such matters as number, 
qualifications, term of office, and mode of filling vacancies. 
The rules, which were scheduled to the regulations, were mou* 
detailed, and prescribed the mode in which the several 
elections were to be made. These regulations and rules, arc 
now superseded by revised regulations issued in 1912.^ 

In No. X are to be found important rules regulating the 
business of the Governor-Generals legislative council, and 
relating to (i) the discussion of the annual financial statement, 
(2} the discussion of matters of general public interest, and 
(3) the asking of questions.^ 

No . XI is a Home Department resolution of the Government 
of India, dated November 15, 1909, which describes in general 
terms the nature of the changes made by the Act of 1909, 
and the regulations under itj and has appended to it a table 
showing the constitutions of the several legislative councils,^ 

1909, and the regulations under it, as revised in 1913, may ^ 
be considered under the heads of (A) Constitution and (B) 
Functions > 

' See bclow^j P- 135 - “ Appendix IT. 

^ This table is now superseded by a new tgi.blc showing the constitution 
of the councils under the rogulatiouB as reviBod in 1913. See Appendix I. 

*■ For the sake ol couv^cnienco the changes include the alterations made 
in pursuance of the territorial distributions conseciuenb on the Coronation 
Durb&r. 
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A. CONSTITUTION 

The conatitotion of the councils is changed in three respects ; 

1. Numbers ; 

2. Proportion of official and non- official members ; 

3. Methods of appointment or election. 

I. Kumhers. The Indian Councils Act, 189 2 j increased 
the size of the legislative councils constituted under the 
Act of 1861. The maximum of additional members was 
raised from X2 to j6 in the Governor-GeneraTs council, 
and from 8 to 20 in the Madras and Bombay councils. 
The limit of number of the Bengal council w'as raised to 20, 
that of the United (then North-Western) Provinces to 15. The 
Punjab and Burma obtained legislative councils in 1897, and 
Eastern Bengal and Assam ^ in 1905, the maximum strength 
being fixed at 15 in the first two, and 20 in tho third. 

These numbers are now doubled or more than doubled. 
The additional members of the Governor- GeneraTs council are 
to be not more than 60, the additional members of tho councils 
of Bengal, Madras, and Bombay, and the members of the 
councils of tho United Provinces, and of Bihar and Orissa, 
are to be not more than 50. In the Punjab and Burma 
the maximum is raised to 30, In computing tho number 
of members of the Governor-GeneraTs council, 8 must be 
uiraoh to file'’ aciciifionar' merdbers, namely, f Me b ordinary 
i members of the executive council, the commander- in-chic f, 
and the lieutenant-governor or chief commissioner of the 
province in which the council sits. Similarly there are now 
on the Madras and Bombay legislative councils 4 ex officio 
lueiubeTS, namely, In each case, the 3 mcnihcrs of the executive 
council and the advocate -general ; and on the legislative 
councils for Bengal and for Bihar and Orissa there are the 
3 ordinary members of each of the new executive councils. 

^ Eastern Bengal is now merged in Bengal, and tho provinces of Bihar 
and Orissa and of Assam have separate legislative councils, 

mx 


I 
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Thus the actual ^strength of the legislative councils under the 
new law is as follows : ^ 


Legislative, Council 0/ — 

Number under Regida- 
riow.ff 0/ 1912. ' 

Maximum taember 
under Act of 1909. 

India 

68 

68 

Madras ...... 

48 j 

54 

Bombay 

48 

54 

Bengal 

53 

53 

United Provinces . . . ■ 

1 49 ! 


Bihar and Orissa , 

44 

53 

Punjab 

26 

30 

Burma 

^7 


Assam 

25 

30 


'Z. Proportion of official and non-official members. 

Under the Act of i86i at least one-half of the additional 
members of the legislative councils of the Governor-General 
and of the governors of Madras and Bombay, and at least 
one-third of the members of tho other legislative councils, 
had to be non-oflieial. An official majority was not required 
by statute, but in practice was always maintained before the 
Act of 1909, except in Bombay, where the official members 
had been for some years in a minority. 

Under the regulations of 1 909 and 1912 there must be an 
official majority in the Governor-General s legislative council, 
and a non-official majority in all the other legislative councils. 
The existing proportions, as fixed by the regulations, are as 
follows : 


Le^gisloiivc Couitcil 0/— 

Officials. 

Non-Officials. 

Majoriilj- 

India . . . 


32 

Official. 

4 

Madras 

20 

26 

Non-official. 

6 

Bombay 

18 

28 

10 

Bengal 

19 

^2 \ 

13 

U-iiilt'd Provinces . 

20 

"7 1 

7 

Bihar and Orissa . 

18 

25 1 

7 

Punjab 1 

10 

u 1 

4 

Burma ' 

6 

9 

3 

Assam 

9 

1 ‘5 



^ Excluding in each ca^ie the head of the Government, 1. e. the Governor 
General^ Governor, Lieiitenanfc- Governor, or Chief Commissioner. 
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These figures exclude in each case the head of the govern' 
nicnt, i.e. the Governor-General, Governor, Lieutenant- 
Governor, or Chief Commissioner. They also leave out of 
account the two ‘ expert ’ members or, in the case of Bihar 
and and oi the one expert member , may be 

appointed from time to time as occasion requires, and who 
may be either official or non-officiab^ Any alteration in th£^ 
number of the executive council would affect the proportions- 

It will be observ^^d that these proportions are fixed by tha 
regulations, not by statute. They were so fixed in pursuance 
of the policy announced by the Secretary of State, who was of 
opinion that while it was necessary to maintain an official 
majority in the Governor-Genorars council, this was not 
necessary or desirable in the case of the other councils. Refusal 
by the provincial councils to pass necessary legislation may 
be met by exercis^^ of the power vested in the Governor- 
Generars Council to legislate for any part of India. Undesir- 
able legislation may be checked by the power of veto reserved 
to the head of the government. 

3. Methods of apl>oiniment or election . 

Under the Act of 1861 the ‘ additional ' members of the 
legislative councils were nominated by the Governor- General, 
governor, or lieutepant-governor, the only restriction on his 
discretion being the requirement to maintain a due proportion 
of unofficial members. 

By the Act of 1892 the nominations were required to be in 
accordance with regulations made by the Governor-Gencral 
in council and approved by the Secretary of State. Under tho 
regulations so made a certain number of these nomination.^ 
had to be made on the recommendation of specified persons, 
bodies, and associations, the intention being to give a represent 
tative character to the persons so uominated. There was no 
obligation to accept the recommendation, but in practice it 

^ There is nn provision for tho appointment of experts, as such, on the 
Clovemor^ General’s legiBlativc council, but experts could be placed on the 
tJouncil, when occasion requires, under his powers of nominating members 



was never refused. In the case of other nominations regard 
was to be had to the due and fair representation of the different 
classes of the community. Under the Act of 1909 the 
additional members must include not only nominated mem- 
bers, but also members elected in accordance with regulations 
made under the Act, and the regulations of November, 1909, 
as amended in 1912, give effect to this reqiiireraent. 

Therc is a separate set of regulations for every legislative 
council, and scheduled to each set are detailed rules as to the 
method of election. 

The provisions of the regulations themselves arc of a more 
general character, and those framed for the Governor- Gonerars 
council may be treated as typical. 

They begin by fixing the number of ' additional ' members, 
classifying them as elected or nominated, describing iii 
general terms the classes or bodies by whom the elected 
members are to be elected, and definiiig, >)y reference to 
the schedules, the constitution of the electorates and the 
method of election. The constitutions thus provided, both 
for the Governor-Gene ral’s council and for the other legisla- 
tive councils j will be found, in a tabular form, in an appendix 
to this book.^ 

The substitution of a system of election for a system of 
nomination obviously involves the imposition oi certain dis- 
qiAalifi cations for election. These disqualifications are laid 
down for the Governor-Gencrars council by Regulation IV, 
hioh provides that— 

No person shall be eligible for election as a member of the 
council if svioli person 

(<x) ivS not a British subject ; or 
(&) is an official ; or 
(r) is a female ; or 

(d) has been adjudged by a competent civil court to be of 
unsound mind ; or 

(c) is under twenty-five years of age ; or 

^ Append! v: I. 
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(/) is an uncertificated bankrupt or an undischarged in- 
solvent ; or 

{(j) lias been dismissed from the Government service ; or 

(A) lias been sentenced by a criminal court to imprisonment 
for an offence punishable with imprisonment for a term 
exceeding six months, or to transportation, or has been 
ordered to find security for good behaAlour under the 
Code of Griininal Procedure, such seiiteiico or order not 
having subsequently been reversed, or remitted, or the 
offender pardoned ; or 

(0 has been debarred from practising as a legal practitioner 
by order of any competent authority ; or 

(/:) has been declared by the Governor-General in Council to 
be of such reputation and antecedents that his election 
would, in the opinion of the Governor-General in Coniicil, 
be contrary to the public interest. 

But in cases {g) (h) {i) and (fe) the disqualification may be 
removed by an order of the Governor-General in Council in 
that behalf- 

identical ijrovisions are embodied in all the other sots 
of regulations, except that the powers exercisable by the 
Govemor 'General in Council may be exercised by the local 
government. 

The positive qualifications both of electors and of candidates 
are fixed by the scheduled rules, but by the regulations females, 
minors, and jiersons adjudged to bo of unsound mind are 
disqualified for voting. 

Every person elected or nominated must, before taking 
his seat, make an oath or affirmation of his allegiance to the 
Crown. 

The ordinary term of office of an ‘ additional ^ member, 
whether nominated or elected, is three years. But official 
members and members nominated as being persons who have 
expert knowledge of subjects connected with proposed or 
pending legislation are to hold office for three years or such 
shorter period as the Governor-General may at the time of 
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nomination determine. A member elected or nominated to 
fill a casual vacancy sits only for the unexpired portion of his 
predecessor’s term. The effect of these provisions, which are 
repeated in substance in all the sets of regulations, is that 
for elected members of the legislative councils there must be 
a general election every three years. 

The regulations provide for declaring scats vacant, for 
choice or determination of seat in case of a candidate elected 
by more than one electorate, and for the case of failure to 
elect . 

All election is declared to to invalid if any corrupt practice 
is committed in connexion therewith by the candidate elected, 
and provision is made for the determination of disputes as 
to the validity of elections. 

The tables in Appendix I, and, still more, the elaborate 
rules scheduled to the regulations under the Act of 1909, 
show the number and diversity of the electorates to the 
legislative councils, and the variety of methods adopted 
for constituting the electorates, and for regulating their 
procedure in elections. The object aimed at was to obtain, 
so far as possible, a fair representation of the different clasvses 
and interests in the country, and the regulations and rules 
were framed for this purpose in accordance with local advice, 
and with reference to the local conditions of each province. 

generalize their provisions or to summarize their contents. 
All of them may be regarded as experimental, some of them 
are avowedly temporary and provisional. Nor instance, it has 
not yet been found practicable to constitute satisfactory 
electorates for the representatives of Indian commerce, 
except in the Bombay council, or for the rej)resentatives of 
the Punjab landholders and Muhammadans on the Governor- 
GeneraTs council. Under the existing regulations each of 
these interests is represented by nominated members, but 
election is to be substituted for nomination as soon as a 
workable electorate can be formed. 
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The most difficult of the problems to be faced was the 
representation of Muhammadans ^ who claimed to be repre^ 
seated as a separate class or community. This problem has 
been attacked in various ways. One method adopted is 
a system of rotation. The representative of the Bombay 
landholders on the Governor-GreneraTs council was elected at 
the first, and is to be elected at the third and subsequent 
a U ornate elections, by the landholders of Sind, a great majority 
of whom are Muhammadans, while at other elections ho is 
to be elected by the Sardars of Gujerat or the Sardars of tho 
Deccan, a majority of whom are Hindus. In the Punjab the 
numbers of the Muhammadan and non-Muhammadan land- 
holders arc about equal, and the representative of this con- 
stituency is expected to be alternately a Muhammadan and 
a non-Muhamznadan. When those two seats, the Bombay 
seat and the Punjab seat, are held by non-Mnhammadans 
there are to be two members elected by special electorates 
consisting of Muhammadan landholders in the United Pro- 
vinces and Muhammadans in Bengal. 

In some provinces there are special interests, such as the 
tea and juto industries in Bengal and Assam, ^ mining in 
Bihar and Orissa, and the planting communities in Madras and 
Bihar and Orissa, for whom special provision has been made. 

The representation of smaller classes and minor interests 
will have, fsi bn umt by in. annnrjiannft whh* tb/i 

^ needs of the time and the importance of different claims. 

Where the electorates arc scattered, as in the case of the 
landholders and the Muhammadans, provision is made for the 
preparation and publication of electoral rolls containing the 
names of all persons qualified to vote. 

The qualifications prescribed for electors in the case of 
landholders and Muhammadans vary greatly from province 
to province. Landholders must usually possess a substantial 
property qualification. In some cases titles and honorary 
distinctions, fellowships of Universities, and pensions for 
public service are recognized as qualifications. 
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The q^ualificatioiis for candidates arc, as a rule, the same as 
those for electors, but in some cases, where such restrictions 
would be inajjjjropriate, other qualiheations are prescribed. 
Thus a person elected to the Governor-Generars council by the 
unofficial members of a provincial council is req^uired to hav^ 
a place of residence within the province, and such practical 
connexion with the province as qualities him to represent it, 
The election is either direct, or indirect through elected dele* 
gates. In some cases the electors or delegates vote at a singl^ 
centre before a returning officer, in others they vote at differen|t) 
places before an attesting officer, who dispatches the voting 
paper to the returning officer. ] 

In Bengal delegates have been abolished by the legulationif 
of 1912, and all voting is direct. ' f 

The member of the Governor-Generars council chosen to'j 
represent the Muhammadan community of Bombay is elected \ 
by the Muhammadan members of the Bombay council. The 
Government of India were assured that this method \voidd 
secure better representation than election by delegates ad hoc. 

The procedure for voting is generally similar to that pre- 
scribed by the English Ballot Act. But in some cases, such 
as the elections by the corporations of the presidency towms, 
the chambers of commerce and the trade associations, the 
voting is regulated by the procedure usually adopted by these 
bodies for the transaction of their ordinary business. 

B. FUNCTIONS 

The functions of the legislative councils fall into three 
divisions, [a) legislative, (6) deliberative, and (c) interrogatory, 

(^) Legislative 

The Act of 1909, and the regulations under it, make no 
alteration in the legislative functions and powers of the 
provincial councils. These are still mainly regulated by the 
Act of 1861.^ 

^ See Digest, ss. 63-67, 76-78- 
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(h) Deliberative 

Between i86i and 1892 the powers of the legi8lati\re councils 
were confined strictly to legislation.^ The Act of 1892 introduced 
non-legislative functions by empowering the head of the govern- 
ment in every case to make rules authorizing the discussion of 
the annual financial statement, provided that no member might 
propose a motion or divide the council. Under this j)ow'er one 
or two days were allotted annually in every council to the dis- 
cussion of a budget already set tied by the executive govermueut . 

The Act of 1909 repealed the provisions of the Act of 1892 
on this point and required rules to be made authorizing at any 
meeting of the legislative councils the discussion of the annual 
financial statement and of any matter of general public interest 

The rules made under this direction introduce two important 
changes — 

(i) The discussion oi the budget is to extend over several 
days, it takes place before the budget is finally settled, and 
members have the right to propose resolutions and to divide 
the council upon thcjn ; 

(ii) At meetings of the legislative councils matters of general 
public importance may be discussed, and divisions may be 
taken on resolutions proposed by members. 

In each case the resolutions are to take the form of recom- 
mendations to the Government, and the Government is not 
bound to act upon them. 

The rules framed for the Governor-Generars council are 
printed in the Blue Book of 1910,^ and are of such interest and 
importance as to justify their reproduction in an appendix to 
this chapter.*^ It may be useful to summarize here some of 
their leading provisions. 

F inancial Statement or Bvdget . Tho rules distinguish between 
the financial statement and the budget. The first means the 

^ Bvje Uigest, sa. 64, 77. 9 Edw. VII, c 4, s. 5. 

’ 1910, Cd, 4987. 

Appendix III, The rules for the other councils are included in a Blue 
Book of 1913 (Cd, 6714), and are framed on similar lines. 
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preliminary financial estimates of the Governor -General in 
Council for the financial year next following. The second 
means the financial statement as finally settled by the 
Governor -General in Council. On a clay appointed in each 
year by the Governor -General, the financial statement, with 
an explanatory memorandum, is to be presented to the council 
hy the finance member, and a printed copy is to be supplied 
to each member. No discussion takes place on this day. 

The first stage of discussion takes place on a subsequent 
day after the finance member has made any explanations 
he thinks necessary. On this day any member may move 
any resolution entered in his name in the list of business 
relating to any alteration in taxation, new Loan or additional 
grant to local governments proposed or mentioned in the 
financial statement or explanatory memorandum, and a dis- 
cussion takes place on any resolution so moved. 

The second stage of discussion begins after these resolutions 
have been disposed of. The member of council in charge of 
a department explains the head or heads of the financial state- 
ment relating to his department, and resolutions may then 
be moved and discussed. 

The range of discussion is subject to important restrictions. 
There is a schedule to the rules defining which heads of the 
financial statement are open to or are excluded from discus- 
sion. Among the excluded heads are military, political, and 
purely provincial affairs, under the heading ' revenue/ stamps, 
customs, assessed taxes, and courts, and, under the heading 
^ expenditure/ assignments and compensations, interest on 
debt, ecclesiastical expenditure, and state railways. Besides 
these the rules themselves exclude from discussion any of the 
following subjects : 

(a) Any subject removed from the discussion of the Go vernor- 
General’s legislative council by s. 22 of the Indian 
Councils Act, 1861.^ 

^ i. e. matters which the Governor- General in Council has not power to 
repeal or affect by any law. See Digest, s. 6j. 
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(&) Any matter affecting the relations of His Majesty’s 
Government or of the Governor -General in Council with 
any Toreigii State or any Native State in India ; or 

(c) any matter under adjudication by a court of law having 
jurisdiction in any part of His Majesty’s dominions. 

Any resolution moved must comply with the following 
conditions : 

(a) It must be in the form of a specific recommendation 
addressed to the Governor-General in Council ; 

(Z)) it must be clearly and precisely expressed and must 
raise a definite issue ; 

(r) it must not contain arguments, inferences, ironical 
expressions, or defamatory statements, nor refer to the 
conduct or character of persons except in their official 
or public capacity ; 

it must not challenge the accuracy of the financial 
statement ; 

(c) it must be directly relevant to some entry in the financial 
statement. 

Two clear days’ notice of any resolution must be given. 
The president may disallow any resolution or part of a resolu- 
tion without giving any reason other than that in his opinion 
it cannot be moved consistently with the public interests, 
or that it should be moved in a provincial council, and his 
decision cannot be challenged. 

The budget as finally settled must be presented to the 
council on or before March 24 by the finance member, who 
then describes any changes made in the figures of the financial 
statement, and explains why any resolutions passed by the 
council have not been accepted. No discussion takes place 
on this day, but on a subsequent day there is to be a general 
discussion at which observations may be made, but resolutions 
raay not be moved. Nor is the budget as a Avhole to be sub- 
mitted to the vote of the council. 

Many of the rules for regulating procedure in debate are uf 
a kind with which members of the House of Commons are 
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familiar, but some of them jjreseiit distinctive features. No 
speech may exceed fifteen minutes, except those of the mover 
and the member in charge, ^\ho may speak for thirty minutes, 
Any member may send his speech in print to the secretary not 
less than two clear days before the day fixed for the discussion 
of a resolution, with as many copies as there are members, and 
one coi^y is to be supplied to every member. Any such speech 
may at the discretion of the jnesident be taken as read. 

Matters of general public interest. Discussions on these 
matters must be raised by resolution, and must take place 
after all the other business of the day has been concluded. 
The general rules regulating the form of the resolutions, and 
the discussions upon them, are, in the main, the same as those 
for the discussion of resolutions on the financial statement, the 
chief difference being that the range of discussions is wider 
and that amendments are allowed. The only subjects speci- 
fically excluded from discussion are those belonging to the 
three classes mentioned above in connexion with the financial 
statement, namely, matters for which the councils cannot 
legislate, matters relating to foreign and native States, and 
matters under adjudication by a court of law. But the president 
has the same discretionary power of disallowing resolutions as 
he has in the case of resolutions on the financial statement. 

The right to move amendments on resolutions is made 
subject to restrictions which are intended to provide safe- 
guards against abuse of the right. Fifteen days’ notice of 
a resolution is req[uired, and priority depends on the time of 
receipt. When a (^^uestion has been discussed, or a resolution 
has been disallowed or withdrawn, no resolution or amend- 
ment raising substantially the same question may be moved 
within one year. 

(c) Interrogatory 

Since 1892 members of the legislative councils have had 
the right to ask questions under conditions and restrictions 
prescribed by rules. This right is now enlarged by allowing 
a member to put a supplementary question ' for the purpose 
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of further elucidatitig any matter of fact regarding which 
a request for information has been made in his original 
question.’ But the president may disallow a supplementary 
question, and the member to whom it is addressed may decline 
to answer it without notice. The rules 'which now govern 
the asking of questions in the Gover no r- General’s council are 
printed in the Blue Book of 1910, and are to be found in 
Appendix II, 

The quorum for the transaction of hn siness, legislative or 
other, at meetings of the Governor -General’s legislative 
council is fixed by one of the Regulations of 1912 for the 
constitution of that council. The Regulations for the several 
councils, in prescribing a quorum ^ omit reference to the 
presence of the president or vice-president (which is secured 
hy statute) and merely state that, in order to form a quorum, 
a certain number of members must be present, viz., fifteen 
additional members in the Governor- General’s council, and 
ten in the councils of Bengal, Madras, Bombay, and Bihar and 
Orissa, ten in the United Provinces, eight in the Punjab and 
Assam, and six in Burma. 

The Indian High Courts Act, 1911 (i & 2 Geo, V, c. 18) : 

{1) ra.i'stjd the Tnaxl'm’UTn TmimbeT oi Judges oi an Indian 
High Court from sixteen to twenty, 

(2) gave powTT to establish new high courts from time to 
time as occasion may require, and to make consequential 
changes in the jurisdiction of the courts, and 

(3) gave power to appoint temporary additional judges of 
any high court for a term not exceeding two years. 

The construction placed on the power to establish a new 
high court given by s. 16 of the Indian High Courts Act, 1861, 
had been, that the power was not recurrent and had been ex- 
hausted by the establishment of a high court at Allahabad. 

The Government of India Act Amendment Act, 1911 
(i & 2 Geo. V, c. 25), amended the pension provisions of the 
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Government of India Act, 1838, by authorizing the grant 
of allowances to the personal representatives of deceased 
members of the India Office staff. 

On December 12, 1911= at a Durbar held at Delhi, King 
George V commemorated in person his coronation in West- 
minster Abbey as King of the United Kingdom of Great 
Britain and Ireland, and ot tbe British dominions beyond 
the seas, and as Emi>efor of India. The event was un- 
precedented in the annals of British India. Never before 
had an English king worn his imperial crown in India ; 
indeed, never before had a British sovereign set foot on 
Indian soil. There had been a general expectation that an 
exceptional occasion would be signalized by exceptional 
announcements. The expectation was not disappointed. At 
the great Durbar, the King-Emperor, accompanied by the 
Queen-Empress, was surrounded by a vast assemblage, which 
included the governors and groat officials of his Indian empire, 
the great feudatory princes and chiefs of India, representa- 
tives of the Indian peoples, and representatives from the 
military forces of his Indian dominions. Three announce- 
ments were made. The first was made by the King-Emperor 
himself and expressed hiS personal feelings and those of the 
Queen-Empre.sa, The second was made by the Governor- 
General on behalf of the King-Emperor, and declared the 
grants, concessions, reliefs and benefactions which His Imperial 
Majesty had been pleased to bestow upon this glorious and 
memorable occasion. The third was made by the King- 
Emperor in person and ran as follows : 

We are pleased to announce to Our People that on the 
advice of Our Ministers tendered after consultation with Our 
Governor-General in Council Wo have decided upon the 
transfer of the seat of the Government of India from Calcutta 
to the ancient Capital Delhi, and, simultaneously and as 
a consequence of that transfer, the creation at as early a date 
as possible of a Governorship for tho Presidency of Bengal, 
of a new Lieutenant-Governorship in Council administering 
the areas of Bihar, Chota Nagpur, and Orissa, and of a Chief 
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Commissionership of Assam, with such ^administrative changes 
and redistribution oi boundaries as Our Governor -General in 
Council with the approval of Our Secretary of State for India 
in Council may in due course determine. It is Our earnest 
desire that these changes may conduce to the better adminis- 
tration of India and the greater prosperity and happiness of 
Our beloved People. 

The decisions thus announced had been for many months 
the subject of discussions in the English Cabinet, at the India 
Office, and in the Governor-Gonerars Council, and of corre- 
spondence between the Government of India and the Secretary 
of State in England . But the secret had been well kept, and the 
result of these deliberations was not disclosed, either in England 
or in India, before the King-Emperor ^s announcement was made. 

The correspondence which led up to the Durbar announce- 
ments is embodied in a dispatch from the Government of 
India dated August 25, 1911, and in the Secretary of State's 
reply of November i, 1911. The dispatch states very fully 
the nature of the proposals submitted to the Secretary of 
State, and tho reasons for them. The reply conveys a general 
assent. As both dispatch and reply are printed in an Appendix 
(III) to this book, it seems unnecessary to recapitulate their 
contents here. 

The policy foreshadowed by the correspondence and 
announced at the Durbar embodied two great administrative 
changes ; a remodelling of the partition of Bengal, and 
a transfer of the capital of India from Calcutta to Delhi. 

In October, 1905, the huge province under the Lieutenant- 
Governor of Bengal had been divided into two lieutenant- 
governorships. Of these the western retained the old name of 
Bengal and the old seat of government at Calcutta, whilst the 
eastern was augmented by the addition of Assam, previously 
under a Chief Commissioner, was called Eastern Bengal and 
Assam, and had for its seat of government Dacca. 

The rearrangement effected in pursuance of the Durbar 
announcements made the following changes : 

I* It reunited the five Bengali -speaking divisions of the 
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old province of Bengal^ and formed them into a presidency 
administered hy a governor in council. The area of this 
presidency or province is approximately 70,000 square miles, 
and its population about 42,000,000. The capital is at 
Calcutta, but it is understood that Dacca is to be treated as 
a second capital, and that the governor will reside there, just 
as the lieutenant-governor of the United Provinces frequently 
resides at Luchnow, 

2. It created a lieutenant -governorship in council, consist- 
ing of Bihar, Chota Nagpur, and Orissa, with a legislative 
council, and a capital at Patna. The area of this province is 
approximately 113,000 square miles, and its population about 

35.000. 000. 

3. It detached Assam from Eastern Bengal and placed it 
again under a chief commissionex. Assam has an area of 
about 56,000 square miles, and a ]x>pulatioi\ of about 

5.000. 000. 

These administrative changes were mainly effected under 
powers conferred by Acts relating to the governineiit of India, 
but some supplementary legislation was required, both in India 
and in England. 

The Secretary of State for India in Council made a formal 
declaration that the Governor-General of India should no 
longer be the governor of the presidency of Port Williaijx 
in Bengal, but that a separate governor should bo appointed 
for that presidency.^ 

By a royal warrant dated March 21, iqi2, Lord Carmichael, * 
previously governor of Madras, was appointed governor of the 
presidency of Port William in Bengal. 

By a proclamation notified on March 22, 1912, a now pro- 
vince was carved out of the previous lieutenant -governorship 
of Bengal, was called Bihar and Orissa, and was placed under 
a lieutenant-governor.“ 

By another proclamation of the same date the territories 

^ See notifications print cii in Appendix IV. 

^ See notifications printed in Appendix IV. 
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that were in future to constitute the Presidency of Fort 
William in Bengal were delimited.^ 

And by a third proclamation of the same date the terri- 
tories which had before 1905 constituted the chief com- 
missionership of Assam were taken under the immediate 
authority and management of the Governor- General in 
Council, and again formed into a chief commissionership, 
called the chief commissionership of A^ssam.^ 

The authorities for the powers thus exercised are to be found 
by diligent search in the tangled mass of enactments relating 
to the government of India, and require some explanation. 

By s. 16 of the Government of India Act, 1853 (16 & 17 
Viet. c. 95), the court of directors of the East India Company, 
acting under the direction and control of the board of control, 
were empowered to declare that the Governor-General in 
Council should not be governor of the presidency of Fort 
William in Bengal, hut that a separate governor was to be from 
time to time appointed in like manner as the governors of 
Madras and Bombay. In the meantime, and until a governor 
was appointed, there was power under the same section to 
appoint a lieutenant-governor of such part of the presidency of 
Bengal as was not under the lieutenant-governorship of the 
North-West (now United) Provinces.^ The power to appoint 
a lieutenant-governor was exercised, and during the continu- 
ance of its exercise, the power to appoint a governor remained 
in abeyance. But it still existed, was inherited by the Secre- 
fary of State from the Court of Directors and the Board of 
Control, and was exercised in March, 1912, when a governor- 
ship w'as substituted for a lieutenant -governorship of Bengal. 
. Under s. 29 of the Government of India Act, 1858, the 
governors of Madras and Bombay are appointed by warrant 
under the Royal 8ign Manual. The governor of Bengal is now 
appointed in like manner."^ 


* Sco Appeiulix IV. As to previous doubts about the extent of the 
residency, see below, p. 141, n. 2, and Imperial Gazetteer oj India, vii. 195. 
^ See notifications printed in Appendix IV. 

See below, pp. 218, 219. 


1l91 


* See below, p. 215. 
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The power to confititute the new province of Bihar and 
Orissa and to appoint a lieutenant-governor of it was given 
by s. 46 of the Indian Councils Act, 1861.^ 

The power to delimit the territories of the presidency 
or province of Bengal was given by s. 47 of the Indiali 
Councils Act, i86r, and s. 4 of the Government of India Act, 

1865.- 

The power to take Assam under the immediate authority 
and management of the Governor- General in Council and to 
place it under a chief commissioner was given by s. 3 of the 
Government of India Act, 1854.^ 

The territorial redistributions made by the proclamations 
of March 22 took effect on the following April i. Under s. 47 
of the Indian Councils Act, 1861,^ law's in force in territories 
severed from a province remain in force until superseded by 
further legislation. But it was found in 1912, as it had 
previously been found after the alteration of provinces made 
in 1905, that a few minor adaptations w^erc immediately 
needed to make the old laws fit the new conditions. These 
adaptations were made by an Act of the Governor -General 
in Council, which w'as framed on the lines of the Bengal and 
Assam Laws Act of 1905 (Act VII of 1905), and was, as 
a measure of urgency, passed through all its stages on 
March 25, rgr2. The Act, among other things, constitutes 
/) hoard of Tevenue ior the jirovince oi Bihar and Qrissa> 

Further legislative provision, mostly of a technical character, 
was made by an Act of Parliament, the Government of Indid 
Act, 1912, which received the Royal Assent on June 25, 
1912.^ 

The Act recites the proclamations of March 22, 1912,, 

^ See below, pp. 244, 24^. ^ See below, pp. 243-5. 

® See below, p. 220. * See below, p. 244. 

® For the debsutca in Parliament on the Coronation Durbar announce- 
ments and on the Governmenb o£ India Act, 1912, sec the Parliamentary 
Debates in the Hoube of Lords on 12 December, 1911, and 21 and 22 
February, 26 March, 12, 17, 18, and 20 June, and 29 July, 1912, and in 
the House of Commons on 12 December, 1911, and 14 February, 22 and 
24 April, and / and 10 June, 1912. 
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and then goes on, by s. to declare and explain the 
poTv^ers and position of the new governor of Bengal and his 
council. 

When the Government of India Act, 1833, became law, the 
intention was to divide the overgrown presidency of Bengal 
into two presidencies (Fort William and Agra) and to have 
four presidencies, Fort William (Bengal), Fort St, George 
(Madras), Bombay, and Agra j and each of these four presi- 
dencies was to have a governor and council of its own. 
But this intention was not carried out. The presidency of 
Agra was never constituted, the governor-general and his 
council continued to be, under what had been meant to be 
a temporary provision, the governor and council of Fort 
William, and lieutenant-governors were in course of time 
appointed for the North-West (now United) Provinces and 
for Bengali But the provisions of the Act of 1833 were still 
applicable to tho governor in council of Bengal, if and when 
constituted. What was needed, when that event took place 
in igi2, was to apply to the governor and council of Bengal 
those provisions, mostly in Acts subsequent to 1833, which 
applied exclusively to tho governors and councils of Madras 
and Bombay. Among the provisions so applied are those 
which relate to legislative councils, to the right of the governor 
to act as governor-general in the govemor-generars absence, 
to the salaries of the governors and their councils, and to the 
number and qualifications, under s. 2 of the Act of 1909, of 
* the members of the executive councils. 

The reason for proviso (a) to s, i was the possibility of 
its being found convenient that certain powers previously 
exercisable by the Governor-General with respect to the presi- 
dency of Fort WilUam, such as the powers with respect to the 
appointment of temporary judges of the high court under s. 3 
of the Indian High Courts Act, 1911 (i & 2 Geo. Y, c. r8), 
should he retained by the Governor- General- The words ‘ to 
the like extent as heretofore ^ show that these powers will 

' See below, p. 318, &c. 

K 2 
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continue to be exercised over the whole of the old presidency 
of Fort William. 

The effect of proviso (b) is to make the appointment of the 
advocate-general to the legislative council of Bengal optional. 
In Madras and Bombay the appointment is obligator but 
a doubt was felt whether the advocate -general would be 
available at Calcutta if he remained a member of the Governor- 
General’s legislative council. 

Subsection (2) of s. i transf erred to the governor of Bengal 
the powers of the Governor- General in Council under s. i 
of the Indian Presidency Towns Act, 1815, to extend the 
limits of the town of Calcutta- This power was evidently 
conferred on the Governor-General in his capacity of governor 
of Bengal. 

iSection 2 of the Act authorized the creation of an executive 
council for the new province of Bihar and Orissa. Section 3 of 
the Indian Councils Act, 1909, had authorized the creation of an 
executive council to assist the lieutenant-governor of Bengal. 
It also gave power to create by proclamation an. executive 
council for any other province under a lieutenant-governor, 
but in any such case the power was not to be exercised until 
the proclamation had been laid before each house of Parlia- 
ment, and either house might object. In order to facilitate 
the immediate establishment of an executive council for 
Bihar and Orissa, the Act of 1912 dispensed with further 
reference to Parliament. An executive council has now been 
established, consisting of the Maharaja of Barbhanga and 
two English members. , 

Section 3 authorized the establishment of legislative councils 
for provinces under chief commissioners. Under the previous 
law legislative councils could only be established for provinces 
under lieuten ant-governors. The new power was required 

primarily to enable continuance of government with a legis- 
lative council for Assam, but was wide enough to cover 
other provinces, such as the Central Provinces. A legislative 
' Kee below, p. 241. “ See below, p. 223. 
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council was established for Assam on November 14, 1912, and 
a legislative council for the Central Provinces on November 
10, 1913* The reason for negativing the proviso to s. 3 of 
the Act of 1854 was that the alteration of laws and regulations 
in a chief commissioiiership having a legislative council will 
be made in ordinary cases by that council and not by the 
Govemor-General’s legislative council. 

Sect ion 4 made sundry minor amendments and repeals . The 
amendments sot out in Part I of the schedule referred to in this 
section are consequential. The first amendment extended to 
the governor of the presidency of Fort William in Bengal the 
provisions of the Indian Councils Act, 1861, which provide for 
the senior governor of a presidency acting as viceroy during 
any interval when there is not a viceroy. The second amend- 
ment fixed the maximum number of members of the legisla- 
tive councils of the presidency of Bengal and of the province 
of Bihar and Orissa. 

Under s. 57 of the Act of 1793 and s. 71 of the Act of 1S33 
an appointment to fill a vacancy in an office reserved to civil 
servants had to be made from amongst the members of the civil 
service belonging to the presidency in which the vacancy 
occurred. In 1793 the presidency of Fort William in Bengal 
included the whole of British India outside the presidencies 
of Madras and Bombay. The presidential restriction had 
frequently given rise to practical difficulties, and now that 
the limits of the presidency of Fort William in Bengal are 
confined to those of Bengal proper, the restriction, so far as 
that presidency is concerned, could not be justified. The 
repeal will, how'over, operate also within the presidencies 
of Madras and Bombay, and enable members of the present 
Madras and Bombay services to be appointed to any civil 
a-ppointment in India. Section 71 of the Act of- 1833 referred 
to the presidency of Agra, which was contemplated but never 
created, and therefore has always been a dead letter. 

The other repeals mentioned in the Schedule are purely 
consequential on the provisions of the Act. 
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The object of the saving in subsection (2) of a. 4 was to 
remove any possible doubt as to whether the effect of the new 
Act might not be to prevent any adjustment or alteration of 
boundaries of the presidency of Eort William in Bengal and 
the new province of Bihar and Orissa. The declaration in the 
same subsection removes a doubt which had been entertained 
whether under s. 4 of the Government of India Act, 1865, 
territory could be transferred from a presidency or lieutenant - 
governorship to a chief eommissionershipd It is now made 
clear that under this section territory can be transferred both 
to and from a chief commissionership, 

la the past the transfer of territories for the purpose of 
forming a chief conimissionership had been effected under the 
power given by s. 3 of the Government of India Act, 1854 
(17 & 18 Viet, c, 77).^ Tills power was exercised in 1901 to 
transfer territories from the lieutenant -governorship of the 
Punjab to the chief commissionership of the North-West 
Frontier Province. In September, 1912, it was similarly exer- 
cised to transfer the city of Delhi and part of the Delhi district 
from the same lieutenant-governorship and take it under the 
immediate authority and management of the Governor- 
General in Council, and to form it into a chief commissioner- 
ship to be known as the Province of Delhi. An Indian Act, 
the Delhi Laws Act, 1912 (XIII of 1912), has adapted the old 
laws to the new conditions. The intention is to make the 
site of the new capital and its surroundings an ertclave occupy- 
ing the same kind of position as Washington and the District ' 
of Columbia in the Dnited States. 

The new government buildings and the new government 
house will be placed, not, as was originally intended, to the 
north of the present city of Delhi and on the site of the Coro- 
nation Durbar, but to the south-west of the city on the slope 
of the low range of hills wliich represents the southerly exten- 
sion of the historic ridge to the Aravalli Hills. The new govern- 
ment house, when the site has been finally fixed, will probably 


^ See below, pp. 220, 221. 


^ See below, p. 220. 
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be within two to three miles of the Ajmir gate of the old city, 
and about a mile and a half west of the tomb of Humaiyun. 

The redistribution of territories made in pursuance of the 
Delhi Durbar proclamations involved important changes in 
the regulations of 1909 for the constitution of legislative 
councils in India, and a general revision of those regulations 
was made in 1912. The reasons for this revision, and the 
nature and ellect of the changes made, were explained in a 
dispatch from the Government of India> dated January 23, 
1913, and in an accompanying memorandum. The dispatch 
and memorandum are printed in Appendix V to this book, 
and will, with the revised regulations, be found in a recent 
Blue Book (1913, Cd. 6714). 

The state entry into Delhi for the inauguration of the new 
capital on December 23,- 1912, marred by the nefarious 
attempt on the life of the Viceroy, Lord Hardinge of Pens^ 
hurst 3 

' For the correspondence on this deplorable incident see the paper pre- 
sented to Parliament in 1913 (Cd. 6642)- 


[The authorities which I found moat useful when writing this chapter were : 
Reports of Parliamentary Committees paasim ; Calendar of State Papers, 
Colonial. East Indies ; Shaw, CharUrs of Ihe hJast India Company^ Madras, 
18S7 ; Birdwood, Report on tfie Old Records of the India Office, 2nd reprint, 
1891 ; Morley*s Digress, Introduction ; Stephen (J. F.), Nuncomarand Imp&y, 
1^5 ; Forrest ((!.), Selections from State Papers, India, 1772-85 ; and, for 
general history. Hunter (Sir W. W.), History of British India (only 2 voU. 
published) ; Lyall (Sir A. C.), Briiish Dominion in India ; Locky, History of 
England in ihe iSth century i Hunt (W.), Political History of England, 
1760-1801 ; and Mill’s History of British India, with its continuation by 
Wilson, A useful bibliography is appended to Sir Thomas Holdemcss'a 
Peoples and Prohlems of India, in the Home University Library.] 
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The admitiistration of British India rests upon English 
Acts of Parliament, largely supplemented by Indian Acta and 
regulations.^ 

At the head of the administration in England is the 
Secretary of State, who exercises, on behalf of the Crown, 
the powers formerly exercised by the Board of Control and 
Court of Directors, and who, as a member of the Cabinet, 
is responsible to, and represents the supreme authority of, 
Parliament 2 

He is assisted by a cotincilj the Council of India, consisting 
of such number of members, not less than ten and not more 
than fourteen, as the Secretary of State may from time to 
time determine. The members of the council are appointed 
by the Secretary of State, and hold office for a term of seven 
years, with a fiower of reappointment under special circum- 
stances for a further term of five years. At least nine mem- 
bers of the council must be persons who have served or 
resided in British India for not less than ten years, and who 
have left British India not more than five years before theii' 
appointment. A member of the council cannot sit in 
Parliament,^ 

The duties of the Council of India are to conduct, under 
the direction of the Secretary of )State, the business transacted 
in the United Kingdom in relation to the government of 
India and the correspondence with India. The Secretary of 

’ For authorities on the existing system of administration see the 
bibliography appended to the very useful little book Peoplai and Pfahlenis 
of India, by Sir Thomas Holdemess, in the Home University Library. The 
latest of the Decennial llcports on the Moral and Material Progress of India 
(1913) should also he consulted. 

* Digest, fl. 2. ^ Ibid, 2, 3. 
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State is president of the council, and has power to appoint 
a vice-president.^ 

Every order proposed to be made by the Secretary of State 
must, before it is issued, be either submitted to a meeting of 
the council or deposited in the council room for seven daj^s 
before a meeting of the council. But this requirement does 
not apply to orders which, under the old system, might have 
been sent through the secret committee 

In certain matters, including the expenditure of the revenues 
of India, orders of the Secretary of State are required by law’ 
to obtain the concurrence of a majority of votes at a meeting 
of his council, but in all other matters the Secretary of 
State can overrule his council. Whenever there has been 
a difference of opinion in council any member has a right to 
have his opinion, and the reasons for it, recorded,^ 

The council is thus, in the main, a consultative body, 
without any power of initiation, and with a limited power 
of veto. Even on questions of expenditure, where they arise 
out of previous decisions of the Cabinet, as would usually 
be the case in matters relating to peace or war, or foreign 
relations, it would be very difficult for the Council to withhold 
their concurrence from the Secretary of State when he acts 
as representative and mouthpiece of the Cabinet. 

For the better transaction of business the council is divided 
into 

The establishment of the Secretary of State, that is to say 
the permanent staff constituting what is popularly knowm 
as the India Office, was fixed by an Order of the Queen in 
Council made under the Act of 1858.® It is divided into 
departments, each under a separate permanent secretary, and 
the committees of the council are so formed as to correspond 
to these departments. 

All the revenues of India are required by la-vv to be received 
for and in the name of the King, and to be applied and 

^ Ligest, ss. 5-10. ^ Ibid. 12-14. 10. 

* Ibid. IT. “ Ibid, 18. 
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disposed of exclusively for the purposes of the Government of 
India The expenditure of these revenues, both in India and 
elsewhere, is declared to be subject to the control of the 
Secretary of State in Council, and no grant or appropriation 
of any part of the revenues is to be made without the con- 
currence of a majority of the votes at a meeting of the Council 
of India. ^ Except for prer^enting or repelling actual invasion 
of His Majesty's Indian possessions, or under other sudden 
and urgent necessity, the revenues of India are not, -without 
the consent of both Houses of Parliament, to be applicable 
to defraying the expenses of any military operation carried 
on beyond the external frontiers of those possessions by His 
Majesty’s forces charged upon those revenues.^ 

The accounts of the Indian revenues and expenditure are 
laid annually before Parliament, and the accounts of the 
Secretary of State in Council are audited by an auditor, who 
is appointed by the King by warrant countersigned, by the 
Chancellor of the Exchequer.^ 

For the purpose of legal proceedings and contracts, but 
not for the purpose of holding property, the Secretary of 
State ill Council is a juristic person or body corporate by 
that name, having the same capacities and liabilities as the 
East India Company.® He has also statutory powers of 
contracting through certain officers in India.® 

At the head of the Government in India is the governor- 
general, who is also viceroy, or representative of the King. 
He is appointed by the King by warrant under his sign 
manual, and usually holds office for a term of five years 
He has a council, which at present consists of six members^ 
besides the commander-iu chief, who may be, and in practice 
alw'ays is, appointed an extraordinary member.® 

The Governor of Bengal, Madras or Bombay is also an 
' Digest, s. 22 . 

“ Itid. 23. 8cc, however, the practical qualifications of this require- 
ment noted above. 

* Ibid. 24. Ibid. 29, 30. ® Ibid. 32, 35. 

“ Ibid. 33. " Ibid. 36, 37. “ Ibid. 38-40. 
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extraordinary member of the council whenever it sits within 
his province (which, in fact, never happens) > 

The power given by an Act of 1874 to appoint a sixth 
ordinary member specifically for public works purposes was 
made general by an Act of 1904. 

The ordinary members of the governor-generars council 
are appointed by the Crown, in practice for a term of five 
years. Three of them must be persons who, at the time of 
their appointment, have been for at least ten years in the 
service of the Crowm in India, and one must be a barrister of 
England or Ireland, or a member of the Faculty of Advocates 
of Scotland, of not less than five years' standing.^ 

If there is a difference of opinion in the council, in 
ordinary circumstances the opinion of the majority prevails, 
but, in exceptional circumstances, the governor-general has 
power to overrule his council,^ 

If the governor -general visits any part of India unaccom- 
panied by his council, he is empowered to appoint some 
ordinary member of his council to be president of the council 
in his place, and, in such case, there is further power to make 
an order authorizing the governor-general alone to exercise all 
the executive 2^owers of the Governor -General in Council.^ 
The official acts of the central Government in India are 
expressed to run in the name of the Governor-General in 
Council, often described as the Government of India. ^ The 
executive work of the Government of India is distributed 
among departments which may be compared to the depart- 
ments of the central Government in England. There are 
at present nine of these departments — Finance, Foreign, 
Horne, Legislative, Revenue and Agriculture, Public Works, 
Commerce and Industry, Army, and Education. At the head 
of each of them is one of the secretaries® to the Government 

Digest, s. 40, 2 jijjj ^ 4 45, 47. 

* Legislative Hanction for this name is given Ijy the Indian General 
Clauses Act (X of 1897. s. 3 (22)). 

In the case of the department of education there is, in addition to the 
secretary, a joint secretary who is a member of the Indian educational service. 
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of India, wlio corresponds to the permanent secretary in 
England, and each of them, except the Foreign Department, 
is assigned to the special care of one of the members o£ council, 
The Foreign Department is under the iin mediate super- 
intendence of the viceroy, who may bo thus called his own 
foreign minister, although members of the council share 
responsibility for such matters relating to the department as 
CO mo within their cognizance. 

Besides these nine departments of the Secretariat, there 
are special departments, outside the Secretariat departments 
but attached to some one of them. These special departments 
either transact branches of work Avhieh the (xoverninent of 
India keeps in its own hands, or exercise supervision over 
branches of work which are conducted by the Local Govern^ 
rneiits. Thus the Director-General of the Posts and Tele- 
graphs, the Surveyor-General, and the Bailway Board, are at 
the head of departments which are centrally administered. 
On the other hand, the Inspector-General of Forests, 
and the Director-General of the Indian Medical Service, 
represent departments which are administered by the 
Local Governments hut supervised by the Government of 
India. 

In the transaction of business, minor questions are settled 
departmentally. Questions involviivg a differeucej of opinion 
two d^pAs..T:tnwnts,, ot 
brought up to be settled hi council. 

The council usually meets once a iveek, but special meetings 
may be summoned at any time. The meetings are private, 
and the procedure is of the same informal kind as at a meeting 
of the English Cahuiet, the chief difference being that one of 
the secretaries to the Government usually attends during the 
discussion of any question affecting his department, and takes 
a note of the order passed.^ 

^ For a description of the mode of transacting hiisiiioi,^! in council boiore 
the work of the Goveminexifc was * departmentalized,’ sec Lord M into in 
IndiUy p. 26, and as to the effect of departmentalizing, see Sbraelicy, p. 68. 
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Every dispatch from the Secretary of State is circulated 
among all the members of the council, and every dispatch 
to the Secretary of vState is signed by every member of the 
council who is present at headquarters, as well as by the 
viceroy, unless he is absent. 

If any member of the council dissents from any dispatch 
signed by his colleagues, he has the right to append to it 
a minute of dissent. 

The headq\iaTters of the Government of India are at 
Delhi during the cold weather season, and at Simla during 
the rest of the year.^ 

For purposes of administration British India is now divided 

r ^ ^ _ govem- 

into fifteen provinces, each with its own local government, menta. 
These provinces are the old presidencies 2 of Bengal (Fort 
William), Madras (Fort St. George), and Bombay ; four 
Lieu tenant- Governor ships, namely, Bihar and Orissa,^ the 
United Provinces of Agra and Oudh,^ the Punjab, and 
Burma ; ® and eight Chief Commissionerships, namely, the 
Central Provinces, Assam, Delhi, Ajmerc-Merw^ara, Coorg, 

British Baluchistan,® the North-West Frontier Province," 
and the Andaman Islands. 

The provinces of Bengal, Madras, and Bombay are each 
under a governor and council appointed by the Crowm, in 
practice for a term of five years, the governor being usually an 
English statesman, and the council consisting at present of 
three members of whom two are members of the Indian Civil 

^ As to the advantages and disadvantages of Simla as a seat of Govern- 
ment, sec Minutes by Sir H. S. Maine, No. 70. 

“ As to the ambiguity of the term ' presidency,’ see Chesney, Indian 
Polity (3rd cd.), pp. 79, 88. Imp. Gazetteer, vii. 195. 

Constituted m 1912 out of teiritories ppeviously forming part of the 
Presidency of Foifc William in Bengal. See Act VII of 1912. 

Constituted in 1901 by the union of the Lieutenant-Governorship 

the North-Western Provinces with the Chief Commissionership of 
Oudh. 

Placed under a lieutenant-governor in 1897. 

^ Made a Chief Commissionerahip in 1887. 

Carved out of the Punjab, and placed under a Chief Commissioner 
in 1901. 
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Service of twelve years’ standing ^ The governors of Bengal, 
Madras, and Bombay have the privilege of coTam^inicating 
directly with the Secretary of State, and have the same power 
as the governor-general of overruling their councils in cases 
of emergency. For reasons w’hich are mainly historical, the 
control of the Government of India over the Governments of 
Madras and Bombay, and now over the Government of 
Bengal, is less complete than over other local Governments. 

The lieutenant-governors have, as a rule, no executive 
councils 2 and are appointed by the governor-general, with 
the approval of the King,^ They are in. practice appointed 
from the Indian Civil Service,^ and hold office for five years. 

The chief commissioners are appointed by the Governor- 
General ill Council. In some cases this office is combined with 
another post. Thus the Resident at Mysore is, ex officio ^ Chief 
Commissioner of Coorg, and the Governor-Generars Agent for 
Rajput ana is, ex officio, Chief Commissioner of Ajmere-Merwara. 
So also the Chief Commissioners of British Baluchistan and 
of the North-West Frontier Province are Governor-Generars 
Agents for dealing with the neighbouring tribes outside 
British India. 

Under an arrangement made in 1902 the ‘Assigned Dis- 
tricts ’ of Berar are leased in perpetuity to the British Govern- 
ment,, and are administered by the Chief Commissioner of the 
Central Provinces. 

The constitution of the Governor-Generars legislative 
council was materially altered by the Indian Councils Act, 
1909, and the regulatiorivS under it, w’hich were further revised 
in 1912. Its existing constitution is described above in 
Chapter I, and in the Digest. 

^ Digest, sft. 50, 51. Under the Indian Councils Act, 1909, there ia power 
to increase the number to four. 

^ The Lieutenant-Governor of Bihar and Orissa has an Executive Council, 
established in 1912, 

^ Digest, s, 55. Under the Indian Councils Act, IQ09, there is power to 
constitute executive councils for lieutenant-governors. 

* There may have been exceptions, e. g. Sir H. Durand. 
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The legislature thus iormed bears the awkward name of 
‘ the Governor- General in. Council at meetings for the purpose 
of jnaking laws and regulations.’ But the council as con- 
stituted for legislative purposes is usually described as the 
legislative council of the Governor-General, 

The Governor-Greneral in Council at these meetings has 
power to make laws — 

((X) for all persona, for all courts, and for all places and 
things within British India ; and 

( 5 ) for all British subjects of His Majesty and servants 
of the Government of India within other* parts of 
India, that is to say, within the Native States ; and 

(c) for all persons being native Indian subjects of His 

Majesty, or native Indian officers or soldiers in His 
Majesty’s Indian forces when in any part of the 
world, whether within or without His Majesty's 
dominions ; and 

(d) for all persons employed or serving in the Royal Indian 

Marined 

But this power is subject to various restrictions. For 
instance, it does not extend to the alteration of any Act 
of Parliament passed since i860, or of certain specified 
portions of earlier Acts,^ and does not enable the legislature 
to make any law affecting the authority of Parliament or 
any part of the unwritten faws or constitution of the CJnited 
Kingdom whereon may depend the allegiance of any person 
to the Crown or the sovereignty or dominion of the Crown 
in any part of British India 

Measures affecting the public debt or revenues of India, 
the religion or religious rites or usages of any class of His 
Majesty’s subjects in India, the discipline ot maintenance 

^ Pigeab, 3. 63. As to whether there is any power to legislate for servants 
of the Government outside ‘ India,’ see the note (c) on that section. 

^ Namely, 3^4 Will, IV, c. 85, except ss. 84 and 86 ; 16 & 17 Viot. c. 95 ; 
17 & 18 Vict. o. 77 ; 21 & 22 Viet. c. 106 ; 22 & 23 Viet. c. 41. See 24 & 25 
Viet. c. 67, a. 22, as amended by 32 & 33 Vict. c 98, s, 2. 

Digest, a. 63. 
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of the military or naval forces, or the relations of the Govern- 
ment with foreign States, cannot l3e introduced by any 
member without the previous sanction of the governor- 
general.^ Every Act requires the governor-generars assent, 
unless it is reserved by him fox the signification of His 
Majesty’s pleasure, in which case the power of assenting rests 
with the Crown. The assent of the Crown is in other cases 
not necessary to the validifcj'^ of an Act, but any Act may 
be disallowed by the Crown.- 

The legislative procedure at meetings of the Legislative 
Council is regulated by rules made by the council and assented 
to by the governor-generaL^ 

Under the Act of i86i the powers of the Legislative 
Council were strictly confined to the consideration of measures 
introduced into the council for the purpose of enactment or 
the alteration of rules for the conduct of business.^ But by 
the Indian Councils Act, 1909, and the rules made under it, 
powers are given to discuss and move resolutions on the 
annual financial statement^ to move resolutions on matters of 
general public interest, and to ask questions, including supple- 
mentary questions. For the rules on. these subjects see 
Appendix IL Under the rules made in pursuance of this 
power the annual financial statement must be made publicly 
in the council. Every member is at liberty to make any 
observations he thinks fit, and the financial member of the 
council and the president have the right of reply. Under 
the same rules due notice must be given of cany question, and 
every question must be a request for information only, 
and must not be put in argumentative, or hypothetical, 
or defamatory language. No discusvsion is permitted in 
respect of an answer given on behalf of the Government, 
and the president may disallow any question which, in 
his opinion, cannot l)c answered consistently with the public 
interest. 


^ Digest, s. 64- 
^ Ibid. 6;. 


* Ibid. 65, 66. 

* See above, p. loo. 
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Besides the formal power of making laws through, the 
Legislative Council, the governor^general has also, under an 
Act of 1870,^ power to legislate in a more summary manner, 
by means of regulations, for the government of certain 
districts of India of a more backward character, which are 
defined by orders of the Secretary of State, and which are 
' scheduled districts ' within the meaning of certain Acts of 
the Indian Legislature. Under a section of the Act of 1861 2 
the governor-general has also power, in cases of emergency, 
to make temporary ordinances which are to be in force for 
a term not exceeding six months. 

The Governor-General in Council also exercises certain 
legislative powers with respect to Native States, but in 
his executive capacity, and not through his legislative 
council.^ 

Local legislatures w^ere established by the Indian Councils Local 
Act, 1861, for the provinces of Madras and Bombay, and turea. 
have, under the powers given by that Act and by the 
Government of India Act 1912, since been established for 
Bengal, for the United Provinces of Agra and Oudh as 
constituting a single province, for the Punjab, for Burma, 
for the province of Bihar and Orissa, and for the 
Chief Commissionerships of Assam, and of the Central 
Provinces. The constitutions of the local legislatures 
are now regulated by the Indian Councils Act, 1909, 
and the regulations under it, and by section 3 of the 
Government of India Act, 1912 (relating to Chief Coin- 
missionerships) . They are described in Chapter I and in 
the Digest. 

The powers of the local legislatures arc more limited than 
those of the governor-general in his legislative council. 

They cannot make any law affecting any Act of Parliament 
for the time being in force in the province, and may not, 

^33 Viet. c. 3, 8. I, above, p. 105. Digest, a. 68, 

® 24 & 25 Viet. c. 67, s. 23, Digest, a. 69, 

^ See Chapter V. 
lew 


L 
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■without the previous sanction of the governor general, make 
or take into consideration any law — 

(a) affecting the public debt of India, or the customs duties, 
or any other tax or duty for the time being in force 
and imposed by the authority of the Governor-General 
in Council for the general purposes of the Government 
of India ; or 

(^>) regulating any of the current coin, or the issuing of 
any bills, notes, or other paper currency ; or 

(c) regulating the conveyance of letters by the post office 

or messages by the electric telegraph within the pro- 
vince ; or 

(d) altering the Indian Penal Code * or 

(e) affecting the religion or religious rites or usages of any 

class of Hig Majesty’s subjects iii India ; or 

(/) affecting the discipline or maintenance of any part of 
His Majesty’^s naval or forces ; or 

(g) regulating patents or copjrright ; or 

[h) affecting the relations of the Government with foreign 

princes or States.^ 

Until 1893 their powers were much restricted by their 
inability to alter any Act of the Governor-General in Council, 
but under a provision of the Indian Councils Act, 1892, the 
local legislature of any province may, with, the previous 
sanction of the governor-general, repeal or amend as to 
that province any law or regulation made by any other 
authority in India ^ 

Acts passed by a local legislature in India require the 
assent of the governor-genera], and are subject to dis- 
ailowanco by the Crown in the same manner as Acts of the 
governor -generars legislative council The restrictions on 
the subjects of discussion at that council also apply to meetings 
of the local legislatures.^ 

No precise line of demarcation is drawn between the 
subjects which are reserved to the control of the local legis- 
^ Digest, a. 76, ^ Ihid, 78. ® Ibid. 77. 
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latures respectively.^ In practice, however, the governor- 
generaFa council confines itself to legislation which is either 
for provinces having no local legislatures of their own, or 
on matters which are beyond the competency of the local 
legislatures, or on branches of the law which require to be 
dealt with on uniform principles throughout British India. 
Under this last head fall the so-called Indian codes, including 
the Penal Code, the Codes of Civil and Criminal Procedure, 
the Succession Act, the Evidence Act, the Contract Act, the 
Specific Relief Act, the Negotiable Instruments Act, the 
Transfer of Property Act, the Trusts Act, and the Easements 
Act. 

The law administered by the courts of British India consists, 
so far as it is enacted law, of — 

(1) Such Acts of Parliament as extend, expressly or by 
implication, to British India ; - 

(2) The regulations made by the C 4 overnTnents of Madras, 
Bengal, and Bombay before the coming into operation 
of the Government of India Act, 1S33 (3 & 4 Will. IV, 
c. 85);^ 

(3) The Acts passed by the Governor -General in Council 
Under the Government of India Act, 1833, and subse- 
quent statutes ; ^ 


As to the relations between the govcmor-genorars council and loca 
legislatures, see Minutes by Sir H. S. Maine, No. 69. 

the Statutes relating to India, published by the Indian Legislative 

Department in 1913. 

E^'gulations passed before 1793 were in that year collcctcc 
j Cornwallis in the shape of a revised code. 67 5 Regulation! 

niuft Hween. 1793 and 1 834, both inclusive, but oi these only eighty 

Are ^ P'irtly in force. Such of them as arc still in forct 

r-g>Blativ?Xartmcnr’""'* 

in Resulations, twenty-eight aw still wholly or partlj 

Elphinsto”^^^^ were revised and consolidated by Mountstuart 

partlv in ^ Bombay Regulations are still wholly 01 

* Rcl T'd' 

publiahvd these Acts, omitting repealed matter, have been 

^ uy xnc Indian Legislative Department. Such of them as relate 


Indian 

Law 
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(4) The Acts passed by local legislatures ; ^ 

(5) The Regulations made by the governor-general under 

the Government of India Act, 1870 (33 Viet. c. 3) ; ^ 

(6) The Ordinances, if any, made by the governor-general 

under b. 23 of the Indian Conncilti Act, 1861 (24 & 25 
Viet. c. 67), and for the time being in force 

To these may be added — 

(7) Orders in Council made by the King in Council and 

applying to India.^ 

(8) vStatutory rule»s made under the authovity of English 

Acts,^ 

(9) Rules, orders, regulations, bydaws, and notifications 
made under the authority of Indian Acts.® 

(ro) Rules, laws, and regulations made by the governor- 
general or the Governor -Genera I in Council for non- 
regulation provinces before 1861, and confirmed by 
s. 25 of the Indian Councils Act, 1861.'^ 

These enactments are »supplemented by such portions of the 
Hindu, Mahomedan, and other native laws and customs as 
are still in force, and by such rules or principles of European, 
mainly English, law as have been applied to the country, 

only to jiarticular provinreH are to be found in the ‘ Codes ’ for these pro- 
vinces published by the Legislative T>epartmenb, 

^ These Acts arc to be found in the volumes of ‘ Codes ’ mentioned above. 

® A Chronological Table of and Index to these five classes of enactments 
have been compiled by the Indian Legislative Departments. 

^ *Sce Digest, s. 69. 

‘ Sec c.g. the Order in Council confirming the Extradition (India) 
Act, 1895 (IX of i89S)> Statutory liul^A aud Orders v. 297 ; the 

Zanzibar Order in Council of 1897, which givea an appeal from the British 
Court in Zanzibar to the Bombay High Conxt, jSfatwiori; Riihs and Ord6.TS 
Revised, v. 87 ; and the Indian (Foreign Jurisdiction) Order in Council, 
19O2, printed below, p. 418. 

^ e.g. the rules made under s. 8 of the Indian Councils Act, 1S61 (Digest, 
s. 43), and under ss. 1 & 2 of the Indian Councils Act, 1892 (Digest, ss. 60, 

64)- 

® Lists and a collection of such of theSfe as are of genenul application 
have been published by the Indian Legislative Department, Lists and 
collections of rules, of local application have been publijihcd by most 
Local Govemments- 

^ See above, p. 102. Probably most, if not all, of this body of biAv^s bas 
expired or been sniwrsedcd. 
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either under the direction to act in accordance witli justice, 
ec|uity, and good conscience, or in other ways, and as have not 
been superseded by Indian coditicatioii. 

Native law has been wholly superseded, as to criminal law 
and procedure and as to civil procedure, by the Indian Penal 
Code, the Indian Codes of Criminal and Civil Procedure, the 
Evidence Act, and other enactments, and has been largely 
superseded as to other matters by Anglo-Indian legislation 
but still regulates, as personal law, most matters relating to 
family law and to the law of succession and inheritance among 
Hindus, Mahomedans, and other natives of the country^ 

The East India Company Act, 1793 (33 Cteo. Ill, c. 52), 
reserved to members of the covenanted civil service ^ the 
principal civil ollices in India under the rank of member of 
council. Appointments to this service were made in England 
by the Court of Directors. 

The Government of India Act, 1853 (16 & 17 Viet. c. 95), 
threw these appointments open to competition among natural- 
born subjects of Her Majesty, and this system was maintained 
by the Act of 1858, which transferred the government of 
India to the Crowm.^ The first regulations for the competi- 
tive examinations were framed by Lord Macaulay’s committee 
in 1854, have since been modified from time to time. 
Under the existing rules the limits of age for candidates 
from twenty- two to twenty-four. Saooessful candidates 
remain on probation for one year, and then have to pass an 
examination in subjects specially connected with their future 
duties. If they pass, they receive their appointments from 
the Secretary of State. Probationers arc encouraged by a 
special allowance of £150 to pass their probationary year 

^ See below. Chapter IV. 

* So called from the covenants into which the superior servants of the 
East India Company were required to enter, and by which they were bound 
iiot to trade, not to receive presents, to subscribo for pensions, and so 
forth. Members of the civil service of India are still required to enter into 
similar covenants before receiving their appointments. 

® See Digest, 8, 92. 
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at a UniverBity or College approved by the Secretary of 
State. 

The Indian Civil. Service Act, i86i 25 Viet. c. 54), 

whilst validating certain irregular appointments which had 
been made in the past, expressly reserved in the future to 
members of the covenanted service all the more imix>rtant 
civil posts under the rank of member of council in the regula- 
tion provinces. The schedule of reserved posts, which is 
still in force/ docs not apply to non-regulation provinces, such 
as the Punjab, Oadh, the Central Provinces, and. Burma, where 
the higher civil posts may be, and in practice often are, filled 
by military officers belonging to the Indian Army, and others. 

An Act of 1870 (33 Viet. c. 3), after reciting that ' it is 
expedient that additional facilities should be given for the 
employment of natives of India, of proved merit and ability, 
in. the civil service of Hex Majesty in India/ authorized the 
appointment of any native of India to any office, idac-e, or 
employment in the civil servdoe in India, without reference to 
any statutory restriction, but subject to rules to be made by 
the Governor-Ceaeral in Council with the sanction of the 
Secretary of State in Council/ 

Little was done under this Act until rules for regulating 
appointments under it were made during Lord Lyt ton's 
government in 1879. The intention was that about a sixth 
of the posts reserved by law to the covenanted civil service 
should be filled by natives of India appointed under these 
rules ; and for the purpose of giving gradual effect to this 
scheme, the number of appointments made in England was in 
18S0 reduced by one- sixth. The persons appointed under the 
rules were often described as ‘ statutory eiviliaiLs/ and about 
sixty natives of India had been so appointed when the system 
was changed in 1889. The rules did not work satisfactorily, 
and in 1886 a commission, under the presidency of Sir Charles 
Aitchison, was appointed by the Government of India with 
instructions ^ to devise a scheme which might reasonably be 
* Digest, a. 93. » Iloid. 94. 
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hoped to possess the necessary elements of finality, and to 
do full justice to the claims of ^natives of India to higher 
employment in the public service.’ 

Under the scheme established in pursuance of the recom- 
mendations of Sir Charles Aitchiaon’s commission a provincurl 
civil service has been formed by the amalgamation of the 
higher appointments in what was previously known as the 
uiicovenanted civil service with a certain number of apjjoint- 
ments previously hold by the covenanted civil service. The 
lower grade appointments of what had been the uncovenanted 
civil service are now styled the ' subordinate service,’ There 
are thus three classes of the general civil service, (i) the Indian 
Civil Service, (2) the Provincial Service, and (3) the Sub- 
ordinate Service. The Indian Civil Service is recruited by 
open competition in England. The other two services are 
recruited provincially and consist almost entirely of natives 
of the province. The provincial service is fed mainly by 
direct recruitment, but, in exceptional cases, by promotion 
from the subordinate service. In the executive branch the 
lowest grade in the provincial service is the deputy collector, 
the highest in the subordinate service is the tahsildar. Judi- 
cial officers of all grades belong to the provincial service.^ 

Besides this general service, there are special services such 
as the education department, the public w^orks department, 
the forest department, and the police department. Appoint- 
ments to the highest posts in these departments are as a rule 
made in England. The other posts are recruited provincially, 
and are, like posts in the general service, gradejd as belonging 
either to a provincial service, or to a subordinate service 

It is only with reference to the four chartered high courts The 

ch&rte 

that the judicial system of India is regulated by English high 
statute. Under the Regulating Act of 1773 (13 Geo. HI, 


^ Aa to tho proportion of EngUshmen in the Indian Civil Service, see 
Sfcrachey, India, p. 90. 

^ See East India (Progress and Condition) Decennial Report, 1904, 
PP- 58-60. 
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c. 63), a supreme court was established by charter for Calcutta, 
and similar courts were established for Madras in 1800 {39 & 
40 Geo, III, c, 79), and for Bombay in 1823 (4 Geo, TV, c. 71), 
The Act of 1781 (21 Geo. Ill, c. 70) recognized an appellate 
jurisdiction, over the country courts Cv'^tablishecl by the Com- 
pany in the Presidency of Bengal.^ 

The Indian High Courts Act, 1861 G 4 ^ ^5 V’h’t. c. 104), 
amalgamated the supreme and sadr courts at the three 
presidency towns (that is to say, the courts exercising tlie 
jurisdiction of the Crown and the appellate and supervisional 
jurisdiction of the Company at those towns), by authorizing 
the establishment of chartered high courts inheriting the 
jurisdiction of both these courts. The charters now regulating 
these high courts were granted in December, 1865, The same 
Act authorized the establishment of a new high court, and 
accordingly a charter establishing the High Court at Allahabad 
was granted in 1866, Other chartered high courts may now 
be established under an Act of 191 1, i & 2 Geo. V, c, rS. 

Each of the four chartered high courts consists of a chief 
justice, and of as many other judges, not exceeding nineteen, 
as His Majesty may think fit to appoint/^ 

A judge of a chartered high court must be either — 

{a) a barrister of England or Ireland, or a member of the 
Faculty of Advocates in Scotland, of not less than 
&ve years’ standing ; or 

(6) a member of the Indian Civil Service of not less than 
t tea years* standing, and having for at least three 
years served as, or exercised the powers of, a district 
judge ; or 

(c) a person having held judicial office not inferior to that 
of a subordinate judge, or judge of a s-mall cause 
court, for not less than five years ; or 
{d) a person having been a pleader of a high court for not 
less than ten years. ^ 

But not less than one-third of the judges, including the 
^ See above, p. 57- Digesb, s. p 6 . 
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chief justice, must be barristers or advocates, and not less than 
one-third must bo members of the Indian Civil Serviced 

Every judge of a chartered high court holds otiico during 
His Majesty's pleasure d and his salary, furlough, and pension 
are regulated by order of the Secretary of State in Council.^ 
Temporary vacancies may be filled by the GJovernor-General 
in Council in the case of the high court at Calcutta, and by 
the local government in other cases d 

The jurisdiction of the chartered high courts is regulated 
by their charters,^ and includes the comprehensive jurisdiction 
formerly exercised by the supreme and sadr courts.® They 
are also expressly invested by statute (24 & 25 Viet, c. 104, 
8. 15) with administrative superintendence over the courts 
subject to their appellate jurisdiction, and are empowered to — ■ 

(a) call for returns ; 

(^) direct the transfer of any suit or appeal from any such 
court to any other court of equal or superior juris- 
diction ; 

(c) make general rules for regulating the practice and pro- 

ceedings of those courts ; 

(d) prescribe forms for proceedings in those courts, and for 

the mode of keeping book entries or accounts by the 
officers of the courts ; and 

(c) settle tables of fees to be allowed to the sherifi, and to 
the attorneys, clerks, and officers of the courts ’ 

But these rules, forms, and tables are to be subject to the 
previous approval of the Government of India or of the local 
government.® 

The business of the chartered high courts is distributed 
among single judges and division courts in accordance with 
rules of court, subject to any provision which may be made 
by Act of the Governor-General in Council,® 

^ Ligeat, 9, 96. * Ibid. 97, * Ibid. 99. * Ibid. 100. 

® Printed in tSiatutory Hides and Orders Hevisedi voL W. 

* Digest, 8. iQi. 

* Ibid. 


’ Ibid. 10.2. 
• Ibid. 103. 
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The Go vernoi -General in Council may by order alter the 
local limits of the iurisdiction of the several chartered high 
courts, and authorize them to exercise jurisdiction over 
Christian subjects of His Majesty resident in Native States.^ 
The old enactments requiring the chartered high courts, in 
the exercise of their original jurisdiction with reference to 
certain matters of w^hich the most important axe inheritance 
and succession^ when both parties are subject to the same law 
or custom, to decide according to that law or custom, and 
when they are subject to different laws or customs, to decide 
according to the law of the defendant, are still in force, sub- 
ject to such modifications as have been or may be made by 
Indian legislation.- 

Traces of the old conflicts between the supreme court and 
the governor-generaFs council are still to be found in enact- 
ments which exempt the governor-general, the governors of 
Bengal, Madras, and Bombay, and the members of their respec- 
tive councils, from the original jurisdiction of the chartered 
high courts in respect of anything counselled, ordered, or done 
by any of them in their public capacity, from liability to arrest 
or imprisonment in any civil proceeding in a high court, and 
from being subject to the criminal jurisdiction of a high court 
in respect of any misdemeanour at common law' or under any 
Act of ParJiament.^ Nor are the chartered high courts to 
exercise ordinal Jurisdiction in revenue matters.^ 

The highest officials in India are exempted from the juris- 
diction of the Indian chartered high courts, but, under enact- 
ments which are still in force,^ certain offences by persons 
holding office under the Crowm in India are expressly made 
punishable as misdemeanours by the High Court in England, 
These offences are : 

(1) Oppression of any of His Majesty’s subjects ; 

(2) Wilful breach or neglect of the orders of the Secretary 

of State ; 

^ Digest, 9, 104, ^ Ibid. T08, ^ Ibid. 105, 

* Ibid. loi, ® Ibid. 117. 
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(3) Wilful breach of the trust and duty of office ; 

(4) Trading ; and 

(5) Receipt of presents. 

Under an Act of 1797 (37 Gleo. Ill, c. 142, s. 28) any 
British subject ^ who, without the previous consent in writing 
of the Secretary of State in Council, or of the Governor- 
General in Council, or of a local Government, is concerned in 
any loan to a native i)rince, is guilty of a misdemeanour. 

Any of these offences may be tried and punished in England, 
but the prosecution must be commenced within five years 
after the commission of the offence or the arrival in the United 
Kingdom of the person charged, whichever is later.- 

Supreme authority over the army in India is vested by law The army 
in the Governor -General in Council.^ Under the arrangements ™ 
made in 1905, as modified in 1909, the commander-in-chief 
of His Majesty's Forces in India has charge of the Army 
Department, which to a certain extent corresponds to the 
War Office in England. Subject to the administrative con- 
trol of the Governor-General in Council, the same commander - 
in-chief is also the chief executive officer of the army. Under 
the system in force before the changes introduced by the Act 
of 1893 he held special command of the troops in the Bengal 
Presidency, and exercised a general control over the armies 
of Madras and Bombay. Each of these armies had a local 
commander-m-chief, who might be, and in practice always 
was, appointed a member of the governor’s executive council, 
and the local Government of the presidency had certain 
administrative powers in military matters. This system of 
divided control led to much inconvenience, and by an Act of 
(5b & 57 Viet. c. 62) the offices of the provincial com- 
manders -in-chief were abolished, and the powers of military 

’ Thia probably means any European British subject. See Digest, s. 118. 

^ Thia is the period fixed hy 21 Geo. Ill, c. 70, s. 7. But the period under 
33 Geo. c. 52, 8. I41, is aix years from the commission of the offence 
and a shorter period is fixed by the general Act, 56 & 57 Viet. c. 61. See 
I'igest, s. 1 19, 
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control vested in the Gorernments of Madras and Bombay 
were transferred to the Government of India. 

The administrative arrangements under the Act vt 1893 
came into force on x\pril j, 1895. The Army of India was 
then divided into four great commands, each under a lieu- 
tenant-generalj the whole being under the direct command of 
the corainanderdn-chief in India and the control of the Govern- 
ment of India. In 1904 one of the commands was abolished, 
and the army avhs organized in three commands and two 
independent divisions. In June, 1907, the three commands 
ceased to exist, and the Army in India w^as divided into two 
portions, viz. a Northern Army and a Southern Army, each 
under the command of a General Officer. TJic Northerii Army 
comjnises the Peshawar, Rawal Pindi, Lahore, Meerut, and 
Lucknow Divisions vdtli the Kohat, Bannu, and Deraja t 
independent Frontier Brigades ; while the Southern Army 
comprises the Quetta, Mhow, Poona, Secunderabad, and 
Burma Divisions, together with the Aden garrison. 

The army in India consists, first, of His JVIajesty’s British 
forces, which are under the (imperial) Army Act, and, secondly, 
of native troops, of which the British officers are under the 
(imperial) Army Act, whilst the remainder are under tho 
Indian Army Act, an Act of the Indian Legislature J In 
1913 the total strength was nearly 263,000 men of all arms, 
of whom rather more than 78,000 (including the British 
officers of the Indian Army) were British. This is exclusive 
of the active reserve, in process of formation, consisting of 
men who have served with the colours in. the Native Army 
from 5 to 12 years, and numbering now about 34,700 men, and 
of the volunteers, about 42,000 in number, enrolled under the 
Indian Volunteers Act (XX of 1869, as amended by X of 189(5). 

When the Native Army was reorganized in 186 r, its British 
officers were formed into three ‘ staff corps,’ one for each of 
the three armies of Bengal, Madras, and Bombay. The 
officers of the corps were, in the first instance, transferred 
^ Act VIII of 1911. 
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from the East India Company’s army, and were subsequently 
drawn from British regiments. In 1891 the three staff corps 
were amalgamated into a single body, known as the Indian 
Staff Corps. In 1902 the use of the term ‘ Staff Corps ' w'as 
abandoned, and these officers are now said to belong to the 
Indian Army, The number of their establishment is nearly 
3,450. They are recruited partly from young officers of 
British regiments and batteries in India, but mainly by the 
appointment of candidates from the Royal Military College, 
Sandhurst, to an unattached list, from which they are trans- 
ferred to the Indian Army after a year’s duty uith a British 
regiment in India. After passing exaTuinations in the native 
language and in professional subjects, an officer of the Indian 
Army is eligible for staff employment or command in any 
part of India. The officers of the Indian Army are employed 
not only in the Native Army and in military axjpointments 
on the staff, but also in a large number of civil posts. They 
hold the majority of appointments in the Political Depart- 
ment, and many administrative and judicial offices in non- 
regulation provinces. 

The Charter Acts of 1813 and 1833 provided for the appoint- 
ment of bishops at Calcutta, Madras, and Bombay, and 
conferred on them ecclesiastical jurisdiction and power to 
admit to holy orders. These provisions are still in force, 1 
but the bishops -who have been since appointed for other 
Indian dioceses, such as the diocese of Lahore, do not derive 
their authority from any Act of Parliament. The salaries, 
allowances, and leaves of absence of the Indian bishops and 
archdeacons are regulated by the King or by the Secretary 
of State in Council. ^ 

The provisions summarized above include all the matters 
relating to the administration of India w'hich are regulated 
by Act of Parliament, with the exception of some minor 
points relating to salaries, leave of absence, temporary 
appointments, and the like. 

* Digest, ss. 110-12. 
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The salaries and allo>vances oi the governor-general and 
the governors of Bengal, Madras, and Bombay, and of their 
respective councils, of the commander-in-chief, and of lieu- 
tenant-governors, are fixed by order of the Secretary of State 
in Council, subject to limits imposed by Act of Parliaments 
Return to Europe vacates the offices of the governor-general, 
of the governors of Bengal, Madras, and Bombay, and the 
members of their respective councils, and of the commander- 
in-chicf,“ except that members of council can obtain six 
months’ leave of absence on rnedical certificate/^ 

There is power to make conditional appointments to the 
offices of governor-general, governor, and member of council.^ 
If a vacancy occurs in the office of governor-general when 
there is no successor or conditional successor on tho spot, the 
Governor of Bengal, Madras, or Bombay, whichever is senior 
in office, fills the vacancy temporarily.® A temporary vacancy 
in the office of Governor of Bengal, Madras, or Bombay is filled 
by the senior member of council.^ Provision is also made 
for filling temporary vacancies in the offices of ordinary or 
additional members of council. 

Ab>sence on sick leave or furlough of persons in the service 
of the Crown in India is regulated by niles made by the 
Secretary of State in Council.'^ The distribution of patronage 
between the different authorities may also be regulated in 
like manner.^ 

Admin w- The administrative arrangements which have been sum- 

a^a^gc- above depend mainly, though not exclusively, on 

ment8 not Acts of Parliament. To describe the branches of ad minis - 
dependent 

on Acta tration which depend not on Acts of PaTliamcnt, but on 
ment. Indian laws or administrative regulations, would be beyond 
the scope of this work. For a description of them reference 
should be made to such authorities as Sir John Strachey’s 
' Digest, 8. 80. 

* Ibiil. 82. The precise effect of tho enactments reproduced by this 
section is far from clear. 

=> Ibid- 81. 

® Ibid. 86. 


* Ibid. 83. 
Ibid- 89. 


" Ibid. 83. 
* Ibid. 90, 
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excellent book on India ^ or the latest of the decennial reports 
on the moral and material progress of India. Only a few 
of them can be touched on lightly here. 

In the first place something must be said about the Indian 
financial system. The principal heads of Indian revenue, 
as shown in the figures annually laid before Parliament, 
arc land revenue, opium, salt, stamps, excise, provincial 
rates, customs, assessed taxes, forest, registration, and 
tributes from Native States. The principal heads of expen- 
diture are debt services, military services, collection of 
revenue, commercial services, famine relief and insurance, 
and civil service. But during recent years the services 
grouped as commercial, namely, post office, telegraph, railways, 
and irrigation, have usually shown a surplus, and have been 
a source of revenue and not of expenditure. The most im- 
portant head of revenue is the land revenue, a charge on the 
land which is permanently fixed in the greater part of Bengal 
and in parts of Madras, and periodically settled elsewhere. 

The central government keeps in its own hands the col- 
lection of certain revenues such as those of the Salt Depart- 
ment in Northern India, the Telegraph Department, and the 
revenues of Coorg, Ajmere, and the North-West Frontier 
Province, besides certain receipts connected with the Army 
and other services. It also deals directly with the expenditure 
on the Army and the Indian Marine, on certain military 
works, on railways and telegraphs, on the administration of the 
three small provinces whose revenue it receives, and on the 
mint, and with the greater part of the post office expenditure 
and of the political charges. ^ 

The other branches of revenue are collected and the other 
branches of expenditure are administered by the provincial 
or local governments. But the whole of the income and 

' 4th edition hy Sir T. W. Holdemcss, 1911. 

On the relations between imperial and provincial finance, see the Resolu- 
tion of the Oovemment of India, published in the Gazette, of India of 
18, 1912. 
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expenditure, whether collected or borne by the central or 
by the local government, is V^r ought into one account as 
the income and expenditure of the Indian Empire. 

From 1871 to 1903 the relations between central and pro- 
vincial finance were regulated by quinquennial contracts 
between the central and each provincial government. Under 
these contracts the whole, or a proportion, of certain taxes 
and other receipts collected by each provincial government 
was assigned to it for meeting a prescribed portion of the 
administrative charges within the province. Since 1903 these 
quinquennial contracts have gradually been replaced by 
contracts on a quasi-permanent basis. 

The provincial governments have thus a direct interest 
in the efficient collection of revenue and an inducement to 
be economical in expenditure, since savings effected by 
them are placed to their credit. But they may not alter 
taxation, or the rules under which the revenue is adminis- 
tered, without the assent of the Supreme Government. 
Subject to general supervision, and to rules and conditions 
concerning such matters as the maintenance of great lines 
of communication, the creation of new appointments, the 
alteration of scales of salaries, and the undertaking of new 
general services or duties, they have a free hand in adminis- 
tering their vshare of the revenue. Any balance which a pro- 
vincial government can accumulate by careful administration 
is placed to its credit, but on occasions of extraordinary 
stress, as during the Afghan War, the central government has 
sometimes called upon local governments to surrender a share 
of their balances. 

As has been said above, the governors of Bengal, Madras, 
and Bombay are assisted by executive councils. A lieutenant- 
governor has, as a rule, no executive council,^ but has the help 
of a Board of Revenue in the United Provinces, and of a 

^ Under the Indian Councils Act, 1909, there is power to create 
executive counci [9 for lieutenant governors and such a council has been 
established for Bihar and Orissa. 
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Financial Commissioner in the Punjab and Burma. Madras 
has also a Board of Be venue. Bengal has at present a Board 
of Be venue reduced to a single member, and a similar arrange- 
ment has been made for Bihar and Orissa. Each province 
has its secretariat, manned according to administrative 
requirements, and also special departments, presided over by 
heads, such as the inspector-general of police, the commis- 
sioner of excise, the director of public instruction, the in- 
spector-general of civil hospitals, the sanitary commissioner, 
and the chief engineer of public works, for the control of 
matters which are under provincial, as distinguished from 
central management. There may be also special officers in 
charge of such matters as experimental farms, botanical 
gardens, horse-breeding, and the like, which require special 
qualifications but do not need a large staff. 

The old distinction between regulation and iion-rcgulation 
provinces ^ has become obsolete, but traces of it remain in 
the nomenclature of the staff, and in the qualifications 
for administrative posts. The corresponding distinction in 
modern practice is between the regions which are under 
ordinary law, and the more backward regions, known as 
scheduled districts, which are under regulations made in 
exercise of the summary powers conferred by the Govern- 
ment of India Act, 1870 (33 Viet. c. 3).^ 

In each province the most important administrative unit 
is the district. There are 267 districts in British India, 
They vary considerably in area and population, from the 
Simla district in the Punjab with loi square miles to the 
Upper Kh^mdwin in Burma with approximately 19,000 
, square miles, and from the hill district of North Arakan 
with a population of 20,680 to Maimansingh 'with a popula- 
tion of 3,915,000, In the United Provinces the district 
has an average area of 1,500 or 2,000 square miles, with 
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^ See above, pp, loi, 102. 

See above, p. 105, and East India (Progress and Condition) Decennial 
Report (,913). p.O^. 
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a population of 750,000 to But in several pro- 

vinces, and especially in Madras, the district is much larger. 

At the head of the district is the district magistrate, who 
in the old regulation provinces is styled the collector and 
elsewhere the deputy commissioner. He is the local repre- 
sentative of the Government and his position corresponds 
more nearly to that of the French prefet than to that of any 
English functionary.^ 

He has assistants and deputies var3dng in number, title, 
and rank, and hi>s district is subdivided for administrative 
purposes into charges which bea'i' different names in different 
parts of the country". 

In most parts of India, bdt not in Madras, districts are 
grouped into divisions, under commissioners, who stand 
between the district magistrate and his local government. 

If the district is, par excelUi^c^j the administrative unit of 
the Indian country, the village may bo said to be the natural 
unit. It answers, very roughly, to the English civil parish 
or the continental commune, and it is employed as the unit 
for revenue and police purposes. Its organization differs 
much in different parts of India, but it tends to be a self- ^ 
sufficing community of agriculturists. It has its headman, ^ 
who in some provinces holds small police powers ; its accoun- ] 
tant, \vho keeps the record of the State dues and maintains 
the revenue and rent rolls of the village ; and its watchman 
and other menials. In Bengal the village system is less 
developed than elsew^here. 

Under various Acts of the central and local Indian 
legislatures municipal and district councils have been estab- 
lished in the several provinces of India wdth limited powders . 
of local taxation and administration. This system of local 
government received a con?^iderable extension under the 
viceroyalty of Lord Kipon.^ 


' Se« Strachey, 392. Eafit Inditi {Progress and Condition) Decennial 
Report (1913), p. 63. 

- *Sep Government of India j\ch I, XIY, XV, and XX of T883, Xlll and 
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Reference ]ias been made above to the four chartered high 
courts. But the term ‘high courts as used in Indian 
legislation,^ includes also the chief courts of those parts of 
British India which arc outside the jurisdiction of the char- 
tered high courts. These are the chief court of the Punjab, 
established in 1866, the chief court of Lower Burma, established 
in iQOo, and the courts of the judicial commissioners for 
Oudh, the Central Provinces, Upper Burma, Berar aiid 
Sind. The Punjab chief court has at present eight judges, 
the Lower Burma chief court five. The provinces of Bihar 
and Oris.sa and of Assam are under the jurisdiction of the 
Calcutta high court. 

These non-chartered high courts exercise with respect to the 
courts subordinate to them the like appellate jurisdiction, and 
the like powers of revision and supervision, as are exercised by 
the chartered courts, and their decisions arc subject to the 
like appeal to the judicial committee of the Privy Council. 

The procedure of the several civil courts is regulated by 
the general Code of Civil Procedure, but their nomenclature, 
classification, and jurisdiction depend on Acts passed for 
the diSerCnt provinces. There is usually a dis-trict judge 
for a district or group of districts, whose court is the chief 
civil tribunal for the district or group, and who usually 
exercises ciiminal jurisdiction also as a sessions judge. There 
are subordinate judges with lesser jurisdiction, and bclou 
them there are the courts of the munsif, or* of some petty 
judge with a similar title. The right of appeal from these 
courts is regulated by the special Act, and hy the provisions 
of s. 100 of the Code of Civil Procedure (Act V of 1908) as to 
second appeals. In the presidency towns, and in some other 
places, there are also small cause courts exorcising final juris- 
diction in petty cases. 


XVII of 1884 ; Bengal Act III of 1884 ; Bombay Acts I and II of 1884 ; 
Madras Acta IV and V of 1884. Some of these Acta have since been repealed 
re-enacted, 

s. ^ (24) of the Indian General (Causes Act (X of i8g/). 
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The eonstitution, juiisdictiou, and procedure of criminal 
courts are regulated by the Code of Criminal Procedure, 
which was last re-enacted in 1898 (Act V of 1898). In 
every province, besides the high court, there is a court of 
sessions for each sessional division, which consists of a district 
or group of districts. The judge of the court of sessions 
also, as has been seen, usually exercises civil jurisdiction as 
district ^udge. There may be additional, joint, and assistant 
sessions judges. There are magistrates of thico classes, first, 
second, and third. For each district outside the })residency 
towns there is a magistrate of the fir*st class called the district 
magistrate, with subordinate magistrates under him. For 
the three presidency towns there are special presidency 
magistrates, and the sessions divisions arrangements do not 
apply to these towns. 

A high court may pass any sentence authorized by law. 
A sessions judge may pass any sentence authorized by law , 
but sentences of death must be confirmed by the high courl 
Trials before the high court arc by a jury of nine. Trials 
before a court of sessions are either by a jury or with assessois 
according to orders of the local Government. 

Presidency magistrates and magistrates of the first class 
can pass sentences of imprisomnent up to two years, and 
of fine up to 1,000 rupees. They can also commit for trial 
to the court ot sessions or high court. 

Magistrates of the second class can pass sentences of 
imprisonment up to six months and of fine up to 200 rupees 

Magistrates of the third class can pass sentences of imprison- 
ment up to one month and of fine up to fifty rupees. 

In certain parts of British India the local Government 
can, under s. 30 of the Code of Criminal Procedure, invest 
magistrates of the first class with power to try all offences 
not punishable wdth death. 

In certain cases and under certain restrictions magistrates 
of the first class, or, if specially bo empowered, magistrates 
of the second class, can pass sentences of whipping. 
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A judge or juagistrate cannot try a European British 
subject unless he is a justice of the peace. High court judges, 
sessions judges, district magistrates, and presidency magis- 
trates are justices of the peace ex officio. In other cases 
a justice of the peace must be a European British subject. 
If a European British subject is brought for trial before 
a magistrate he may claim to be tried by a mixed jury. 

India, as defined by the Interpretation Act, 1889 (52 
& 53 Viet. c. 63, s. 18), and by the Indian General Clauses 
Act (X of 1897, s. 3 (27)), includes not only the territories 
comprised in British India, that is to say, the territories 
under the direct sovereigirty of the Crown, but also the terri- 
tories of the dependent Native States. These are upwards 
of 600 in number. They cover an area of nearly 700,000 
square miles, and contain a population of about 62,500,000. 
Their total revenues are estimated at nearly Bx. 20,000,000.^ 
They differ from each other enormously in magnitude and 
importance. The Nizam of Hyderabad rules over an area of 
83,000 square miles and a population of more than 11,000,000. 
There are petty chiefs in Kathiawar whose territory consists 
of a few acres,2 

The territory of these States is not British territory. Their 
subjects are not British subjects. The sovereignty over 
them is divided between the British Government and the 
ruler of the Native State in proportions which differ greatly 
according to the history and importance of the several States, 
and which are regulated partly by treaties or less formal 
engagements, partly by sanads or charters, and partly by 
^^sage. The maximum of sovereignty enjoyed by any of 
• their rulers is represented by a prince like the Nizam of 
Hyderabad, who coins money, taxes his subjects, and inflicts 

^ Rx tens of rupees, 

“For fuiiher details as to the Native States see East India (Moral and 
^ia-terial Progress) Decorimal Report (1913), pp. 29-49 ; and on the general 
position of these States see . — -Tupper, Our Indian Protectorate ; Lee-Wamer, 
Protected Princes of India ; Strachey, India, ch. xxiv ; Westlake, Chapters on 
Principles of International Law, ch. s ; and below. Chapter V. 


The 

J^ativo 

States. 


IHvision 
of sove- 
reignty. 



(Jenejal 
control \ 
British 
Govern- 
ment. 


Jontrol 

)vcr 

foreign 

'elationcj. 


1 66 GOVERNMENT OF INDIA [cii. 

capital punishment ivithout appeal. The inininiuni ol“ 
sovereignty is represented by the lord of a few acres in 
Kathiawar, who enjoys immunity from British taxation, 
and exercises some shadow of judicial authority^ 

But in the case of every Native Estate the British Govern^ 
ment, as the paramount Power. — 

(1) exercises exclusive control over the foreign relations of 

the State ; 

(2) assumes a general, but limited, re8|xni6ibility for the 

internal peace of the State ; 

(3) assumes a special responsibility for the safety and 

welfare of British subjects resident in the State ; 
and 

(4} requires subordinate co-operation in the task of re- 
sisting foreign aggression and maintaining internal 
order. 

It follows from the exclusive control exercised by the 
British Government over the foreign relations of Native 
States, that a Native State has not any international exis- 
teiice. It does not, as a separate unit, form a member of 
the family of nations. It cannot make war* It cannot enter 
into any treaty, engagement, or arrangement with any of 
its neighbours. If, for instance, it wishes to settle a question 
of disputed frontier, it does so, not by means of an agreement, 
ikfit uieans- 0/ nnbv or cunibrs' iJy ari cu&jut’ 0:1*^ riW 

British Government on the application of the parties to the 
dispute. It cannot initiate or mauitain diplomatic relations 
with any foreign Power in Europe, Asia, or elsewhere. It 
cannot send a diplomatic or consular officer to any foreign 
State. It cannot receive a diplomatic or consular officer 
from any foreign State. Any attempt by the ruler of a Native 
State to infringe these rules w'ould a breach of the duty 
he owes to the King-Emperor. Any attempt by a foreign 
Power to infringe them would he a breach of international 
Hence, if a subject of a Native State is aggrieved by 
the act of a foreign Power, or of a subject of a foreign Power, 
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redress must be sought by the British Government ; and, 
conversely, if a subject of a foreign Power is aggrieved by 
the act of a Native State, or of any of its subjects, the foreign 
Power has no direct means of redress, but must proceed 
through the British Government. Consequently the British 
Government is in some degree responsible both for the pro- 
tection of the subjects of Native States when beyond the 
territorial limits of those States, and for the protection of 
the subjects of foreign Powers when within the territorial 
limits of Native States. And, as a corollary from this respon- 
sibility, the British Government exercises control over the 
protected class of persons in each case. 

The British Government has recognized its responsibility 
for, and asserted its control over, subjects of Native Indian 
States resorting to foreign countries by the Orders in Council 
which have been made for regulating the exercise of British 
jurisdiction in Zanzibar, Muscat, and elsew'here. By these 
orders provision has been made for the exercise of jurisdiction, 
not only over British subjects in the proper sense, but also over 
British-protected subjects, that is, peisons who by reason 
of being subjects of princes and States in India in alliance 
v\ith His Majesty, or otherwise, are entitled to British pro- 
tection. And the same responsibility is recognized in more 
general terms by a section in the Foreign Jurisdiction Act, 
^^9^^ (53 & 54 Viet. c. 37, s, 15), Avhich declares that where any 
Order in Council made in pursuance of the Act extends to 
persons enjoying His Majesty’s protection, that expression 
is to include all subjects of the several princes and States 
ill India. 

The cunsequeiices -which flow from the duty and ]iow^er 
^f the British Government to maintain order and peace in the 
territories of Native States have been developed at length by 
Sir C. L. Tupper and Sir William Lee-Wamer. The guarantee 
fo a native ruler against the risk of being dethroned by 
insurrection necessarily involves a corresponding guarantee 
to his subjects against intolerable niisgovernment. The 
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degree of misgoveniment which should he tolerated, au'* 
the consequences which should follow from transgression 
that degree, are political questions to Ijc determined \\ith 
reference to the circumstances of each case.^ 

Si)ecial The Special responsibility assumed by the British Govern 
tdlky^foi* inent for the safety and welfare of British subjects, w'hetb< i 
British English ox Indian, withiti the territories of Native States 

sijbject& 

in Native involves the exercise of very extensive jurisdiction within 
those territories. The territories of British India and of the 
Native States are inextricably interlaced. The territories of 
the Native States are intersected by British railway lines, 
postal lines, and telegraph lines. British subjects, European 
and Indian, freely and extensively resort to and reside in 
Native territory for purposes of trade and otherwise. For 
each Native State there is a British political officer, represent- 
ing the civil authority exercibcd by the paramount power, 
and in each of the more important »States there is a resident 
political officer "with a staff of subordinates. Detachments 
of British troops occupy cantonments in all the more impor- 
tant military positions. 

For the regulation of the rights and interests arising from 
this state of things an extensive judicial machinery is required. 
It varies in character in different places, and its powers are 
not everywhere based on the same legal principles. For the 
proper control of the railway staff it has sometimes been 
found necessary to obtain a formal cession, of the railway 
lands. In other cases, a cession of jurisdiction within those 
lands has been considered sufficient. The jurisdiction exer- 
cised in cantonments has been sometimes based on the 
extra-territorial character asserted for cantonments under 
European international law. And a similar extra-territorial 
character may be considered as belonging to the residencies 
and other stations occupied by political officers.- 

^ The recent tendency to leave greater freedom of administration to tte 
rulers of Native States la illustrated by the Mysore Treaty of 1913. 

^ Soc below. Chapter V. 
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The duty incumbent on Native States of subordinate 
co-operation in the task of resisting foreign aggression has 
been recognized and emphasized by arrangements which 
were made during Lord Duffer in's viceroyalty with several 
of these States for maintaining a number of selected troops 
in such a condition of efficiency as will make them fit to 
take the field side by side with British troops. Other States 
have engaged to furnish transport corps. The total number 
of these contingents is about 22,000 men. The officers and 
men are, to a great extent, natives of the State to which they 
belong, but they are inspected and advised by British officers,^ 

The result of all these limitations on the powders of the 
Native Indian States is that, for purposes of international 
law, they occupy a very special and exceptional position. 
‘ The principles of international law'', declared a resolution of 
the Government of India in 1891,2 'have no bearing upon the 
relations between the Government of India as representing 
the Queen-Empress on the one hand, and the Native States 
under the sovereignty of Her Majesty on the other. The 
paramount supremacy of the former presupposes and implies 
the subordination of the latter.’ 
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* Strachey, India, p. 493. 

* Gazette of India, No. 1700 E, August 21, 1891. 
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tlie wordij, ‘ Indiae Imperatrix, or Empress c>f India ’ (London 
Gazette, April 2^, 1876, 2667), and ‘ Emperor of India ’ forms part 
of the title of the present King. 

(c) These rights include the right to acquire and cede territory. 

See Lachmi Narayan v. Raja Pratab Singh , I. L. B. 2 All. i, and j). 36 
above, and note (a) to g, 36 below. 

Th^, 0/ Siait, 

2 . — (i) Subject to the provisions embodied in this Digest, The Secre- 
tary of 

one of His Majesty’s principal Secretaries of State (in this state. 
Digest referred to as ‘ the Secretary of State ’) has and Vict^c!^ 
perforins all such or the like powers and duties in anyv\ise 106,9.3.] 
relating to the government or revenues of India (a), and all 
such or the like powers over all officers appointed or continued 
under the Government of India Act, 1858, as, if that Act had 
not been passed, might or should have been exercised or per- 
formed by the East India Company, or by the Court of Directors 
or Court of Proprietors of that Company, either alone or by the 
direction or with the sanction or approbation of the Com- 
missioners for the Afiairs of India, in relation to that govern- 
ment or those revenues and the officers and servants of that 
Company, and also all such powers as might have been exercised 
by the said Commissioners alone (6). 

(2) In particular, the Secretary of State may, subject to 4 

4 l-v rv ■ ■ ^ I 

tne provisions embodied in this Digest, superintend, direct, c. 85, s, 
and control all acts, operations, and concerns which in anywise 
relate to or concern the government or revenues of India, and ^ 
grants of salaries, gratuities, and allow^ances, and all other 
payments and charges w^hatever out of or on the revenues of 
India. 

(3) Any warrant or writing under His Majesty’s Koval [21 & 22 
^ign Manual which, before the passing of the Goverimieni of i(j6/s?3.] 
India Act, 1858, was required by Law to be countersigned by the 
president of the Commissioners for the Afiairs of India must 

in lieu thereof be countersigned by the Secretary of State (c). 

(4) There are paid out of the revenues of India to the [21 & 22 

o j Viet. c. 

secretary of State and to his under secretaries respectively, 106, e. 6.J 
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the like yearly salaries as may for the time being be paid 
to any other Secretary of State and his under secretaries 
respectively (d). 

(а) The term ‘revenues of India’ is retained here and elsewhere, 
though in an Act of Parliament it might now he more accurate to speak 
of the revenues of British India. 

(б) The Secretary of State is the minister through w^honi the autho- 
rity of the Crown over India is exercised in England, and thus corre- 
sponds roughly to the president of the Board of Control (Coniniissioners 
for the Affairs of India), under the system which prevailed before the 
Act of 1858. He is appointed by the delivery of the seals of office, and 
appoints two under secretaries, one permanent, who is a member of 
the Civil Service, the other parliamentary, who changes with the 
Government. The Act of 1858 authoriz.ed the appointment of a fifth 
principal Secretary of State, in addition to the four previously existing 
(Home, Foreign, Colonial, and War), 

The office of Secretary of State is constitutionally a unit, though there 
are five officers. Hence any >Secretftry of State is capable of performing 
the functions of any other, and consequently it is usual and proper to 
confer statutory powers in general terms on ‘ a (or “ the ”) Secretary 
of State ’, an expression which is defined by the Interpretation Act, 
1889, as meaning one of Her Majesty’s principal Secretaries of State, 
But in matters relating to India there are certain functions which must 
be exercised by the Secretary oi State in Coxvncil. See Anson, Law and 
Custom of the Coneiituihn (third edition), vol. ii, pt. i, 168 ; pt. ii, 85, 86. 

(c) See e.g, the provisions as to removal of officers below, s. 21. 

(d) i.e. £5,000 to the Secretary of State, £2,000 to the permanent 
Under Secretary, and £1,500 to the Parliamentary Under Secretary. 


The Cou}hcit of India, 

The 3 , — (i) The Council of India consists of such number of 

not less than ten and not more than fourteen, as 

Vict^c* the Secretary of State may from time to time determine (a). 

right of filling any vacancy in the Council of India 

32 & 33 is vested in the Secretary of State. 

Viet. c. 

97, 85 . I, (3) Unless at the time of an appointment to fill a vacancy 

7Edw.VH, in the Council of India nine of the then existing members of the 
council are persons who have served or resided in British India 
(6) for at least ten years, and have not last left British India 
more than five years before the date of their appointment, 
the person appointed to fill the vacancy must be so q[ualified. 
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(4) Every raeiTi))er of the Council of India holds office, 
except as by this section provided, for a term of seven years (c) . 

(5) The Secretary of State may for special reasons of 
public advantage reappoint for a further term of five years 
any member of the Council of India whose term of office has 
expired. In any such case the reasons for the reappointment 
must be set forth in a minute signed hy the Secretary of 
State and laid before both Houses of Parliament, Save as 
aforesaid, a ineml>er of the Council of India is not capable 
of reappointment. 

(6) Any member of the Council of India may, by writing 
signed by him, resign his office. The instrument of resigna- 
tion must be recorded in the minutes of the council. 

(7) Any member of the Council of India may be removed 
by His Majesty from his office on an address of both Houses 
of Parliament, 

(8) There is paid to each member of the Council of India 
out of the revenues of India the annual salary of one thousand 
pounds {d), 

(a) Tho Council of India is, in a certain, but very limited, sense 
the successor of the old Court of Directors. Under the Act of 1858 
it consisted of fifteen members, eight appointed by the Grown, and 
seven, elected, in the first instance, by the Court of Directors, and 
subsequently by tho council itself. The members of the council held 
office during good behaviour, but were removable on an address by 
both Houses of Parliament. By an Act of 1869 (32 & 33 Viet. c. 97) 
the right of tilling all vacancies in the council was vested in the Secretary 
of State, and the tenure was changed from tenure during good be- 
haviour to tenure for a term of ten years, with a power of reappoint- 
ment for five years, ‘for special reasons/ By an Act of 1889 (52 
53 Viet. e. 65) the Secretary of State was cauthorized to abstain from 
filling vacancies in the council until the number should be reduced 
to ten. An Act of 1907 (7 Edw. VII, c. 35) repealed the Act of 1889 
and made the provisions reproduced in subs. (1). The Act of 1907 
also reduced the salary of Members of Council thereafter appointed 
from £1,200 to £1,000, tho term of office from ten to seven years, and 
the period between a member's last service in India and his appoint- 
ment to tho council from ten to five years. 

(&) It will he observed that service or residence in British India 
(see 21 & 22 Viet. c. 106, s. 1), not in India, is the qualification. 
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(r) For members «^p|5ointed before Align 28, 19<^7 j fbe term of 
office IS ten years. s 

{(!] For members appointed before August 28, 1907, tbe salary is 
£1,200, 

Seat in 4. A member of the Council of India is not capable of 
di^uali- sitting Or voting in Parliament. 

fm Parlia- This restriction applies to seats in both Houses of Parliament, 
luenfc. 

Vicfc^c^ 5. If at any time it appears to Parliament expedient to 

106 , fi. rzO reduce the iniinber or otherwise to deal with the constitution 

r.laims to CViuncil of India, a meiviber of that council is not 

compcn*sa- 

tion. entitled to claim any compensation for the loss of his ofli.ee, or 
('^2 & 

Viefc. c. for any alteration in the terms and conditions under which his 
97 f 7-1 office is held, unless he has served in his office for a period of 
ten years. 

This enactment is contained m the Act of 1869 which changed the 
tenure of members of council. The term of office has now l>o.en reduced 
to seven years. 


Duties of 
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[21 & 22 
Viot. (\ 
106, igA 
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Viet. c. 
106, 8. 22,] 
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6 . The Council of India, under the direction of the 
Secretary of State, and subject to the provisions embodied in 
this Digest, conducts the business transacted in the United 
Kingdom in relation to the government of India and the 
correspondence with India. 

7- — (i) AIJ powers required to he exercised hy the Secretary 
ot State in Council, and all powers of the Council of India, 
may be exercised at meetings of the council at which not 
less than five members are present. 

( 2 ) The Council of India may act notwithstanding any 
vacancy in their number, 

8 ,— (i) The Secretary of State is the president of the 

Council of India, with pow'er to vote. 

( 2 ) The Secretary of State in Council may appoint any 
member of the Council of India to be vice-president thereof, 
and the Secretary of State may at any time remove any 
person so appointed. 
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(3) every meeting of tlie Council of India the Secretary 
of State, or in his absence the vice-president, if present, or 
in the absence of both of them, one of the members of the 
council, chosen by the members present at the meeting, 


presides. 

9 . Meetings of the Council of India are convened and held Meetings 

^ oi the 

when and as the Secretary of State directs, but one such council. 

To I (jjj 2 ^ 

jneeting at least must he held in every week, 

10 . — (i) At any meeting of the Council of India at which 106,8.33.1 

Frocediiro 

the Secretary of State is present, if there is a difference of at meet- 

opinion on any question, except {a) a question with respect to 

which a majority of votes at a meeting is by this Digest Viet. 0. 

*' Io6» 8. 2 . 1 

declared to be necessary, the determination of the Secretary of 

State is final. 


(2) In case of an equality of votes at any meeting of the 


council the person presiding at the meeting has a casting vote. 

(3) All acts done at a meeting of the council in the absence 
of the Secretary of State require the approval in wTiting of 
the Secretary of State. 

(4) In case of difference of opinion on any question decided 
at a meeting of the council, the Secretary of State mduy 
require that his opinion and the reasons for it be entered in 
the minutes of the proceedings, and any member of the 
council who has been present at the meeting may require that 
his opinion and any reasons for it that he has stated at the 
meeting be also entered in like manner, 


(«) A majority of vote.s is necessary for decisions on the following 

matters : 

1. Appropriation of revenues or property, s, 23. 

2. Issuing securities for money, s. 28. 

3* Sale or mortgage of property, s. 31. 

*^*54. Contracts, s. 32. 

5. Alteration of salaries, s. 80. 

6. Furlough rules, s. 89. 

7. Indian appointments, s. 90. _ 

8. Appointments of natives of India to offices reserved for Indian 

^ivil Service, s. 94. ^ 

9 - Provisional appointments to posts on the Governor' Genera^ 
Council, s. 83, and to reserved offices, s. 95. 
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11 . The Secretary of Stale may constitute committees of 
the Council of India for the more convenient transaction of 
business, and direct what departments of business are to be 
106,9. 20.] under those committees respectively, and generally direct the 
manner in which all business of the council or committees 
thereof is to be transacted («). 

(a) The existing committees are Finance, Political and Secret, 
Military, Kevenue and iStatistics, Public Works, Stores, and Judicial 
and Public. 


Commit- 
tees of 
council. 

[21 & 22 
Viet. o. 


Orders and Dispatches, 

Submis- 12 . — (i) Subject to the provisions {a) embodied in this 

fiion of 

orders, kc. Digest, every order or communication proposed to be sent to 

and record Sind every order proposed to be made in the Unite<i 

therein Kingdom by the Secretary of State under the Government of 

[21 & 22 India Act, 1858, must, unless it has been submitted to a meeting 
Viet. c. 

106, ss. of the Council of India, bo deposited in the council room for 
24 » perusal of all members of the council during seven days 

before the sending or making thereof. 

(z) Any member of the Council of India may record, in 
a minute-book kept for that purpose, his opinion with respect 
to any such order or communication, and a copy of every 
opinion so recorded must be sent forthwith to the Secrctaiy 
of State. 

If the majority of the Council of India so record their 
opinions against any act proposed to be done, the Secretary ol 
State must, unless he defers to the opinion of the majority, 
record his reasons for acting in opposition thereto. 

(a) The qualifications relate to urgency orders under s. 13 and 
secret orders under a. 14. 

Provi- 13 . — (i) Where it appears to the Secretary of State that 

cases of the dispatch of any communication or the making of any 

pu 2^ order, not being an order for which a majority of votes at a 

Viet. c. meeting of the Council of India is by this Digest declared to 
106, s. 26- 1 

be necessary (a), is urgently required, the communication nw.y 
be sent or order made, although it has not been submitted to 
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a meeting of the Council of India or deposited for the pernsal 
of the members of that council. 

( 2 ) In any such case the Secretary of State must, except 
as by this Digest provided (6), record the urgent reasons for 
sending the communication or making the order, and give 
notice thereof to every member of the council. 

(a) See note on s, 10. 

(6) The exception ia under the next section, s. 14, 

14. — (i) Where an order concerns the levying of war or 
the making of peace, or the treating or negotiating with any 
prince or State, or the policy to be observed with respect to 
any prince or State, and is not an order for which a majority 
of votes at a meeting of the Comrcil of India is by this Digest 
declared to be necessary (a), and is an order which in the 
opinion of the Secretary of State is of a nature to require 
secrecy, the Secretary of State may send the order to the 
Governor-General in Council or to any Governor in Council or 
officer in India without having submitted the order to a 
meeting of the Council of India or deposited it for the perusal 
of the members of that council, and without recording or 
giving notice of the reasons for making the order (6). 

( 2 ) Where any dispatch from the Governor- General in 
Council, or from a Governor in Council, concerns the govern- 
ment of British India, or any of the matters aforesaid, and 
in the tba ot 

a nature to require secrecy, it may be marked ' Secret ’ by 
the authority sending it ; and a dispatch so marked is not 
to be communicated to the members of the Council of India 
unless the Secretary of State so directs. 

(®) See not© on s. 10. 

[b] The Act of 1784 (24 Geo. Ill, sess. z, c. 25), which constituted 
the Board of Control, directed that a committee of .“Secrecy, consisting 

not more than three members, should be formed out of the director.^ 
of the Company, and, when the Board of Control issued ordeis requiring 
secrecy, the committee of secrecy was to transmit the orders to India, 
^thout informing the other directors. (Sco above, p. 63.) These 
directions were reproduced by the Charter Act of 1793 (33 Geo. Ill, 

52, ss. IQ, 20). and by the Charter Act of 1833 (3 & 4 Will. TV, c 

X691 ^ 


Provision 
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HI, c. 
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21 & 23 
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ro6, s. 27.] 


[33 Geo. 
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21 & 22 
Viet. c. 


lq6.,s. 28, X 
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SR. 35, 36). Tile Government of India Act, 1858 (21 & 22 Viet. c. 106, 
s- 27), directed that orders which foimerJy went through the secret 
committee need not be commanicated to the council, unlass they were 
orders for which a majority of votes of the council was required. There 
are similar provisions as to dispatches from India. ‘ Secret ’ orders 
are usually communicated to the Political and Secret Committee of the 
council. (See above, s. ii.) 

Signature 15 . — (i) Every order or communication sent to India, and 

address of as expressly provided by this Digest] every order made 
in the United Kingdom in relation to the government of India 
Viot. c. under this Act, must be signed bv the Secretary of State (u). 

106 s. 19.] 

( 2 ) Every dispatch from the Governor-General in Council 
or from a Governor in Council must be addressed to the 


Secretary of State (6). 

(cr) This reproduces the existing enactment, but of course applie‘^ 
only to official orders and communications. It is not clear to 
provisions (if any) the saving refers. 

(h) This recognizes the right of the Governments of Bengal, Madra-'. 
ami Bombay to communicate directly with the vSecretary of StaU 
a right derived from a time when Madras and Bombay cons tiiu Leri 
independent presidencies together with the Presidency of Bengal, and 
before a general Govommeiit of India had been established. 


Communi- 
cation to 
Parlia- 
ment as 
to orders 
for coni- 


16 . When any order is sent to India directing the actual 
commencement of hostilities by His Majesty’s forces in India, 
the fact of the order having been sent must, unless the order 
has in the meantime been revoked or suspended, be communi- 


lucnciiu^ 

hostilitfes. Gated to both Houses of Parliament within three months after 


Vkjt" sending of the order, or, if Parliament is not sitting at the 
106, s. 54-1 expiration of those three months, then v ithin one month after 


the next meeting of Parliament (a). 


(a) See also s. 24. 


Corre. 

spondence 

by 

Governor- 
General 
with Sec- 
rebaiy of 
Stale. 

[13 Geo. 
in, c. 63. 
0. 9.] 


17 , It is the duty of the Governor-General in Council to 
transmit to the Secretary of vStatc constantly and diligently 
an exact particular of all advices or iiitolligencc, and of all 
traiLsactions and matters, coming to the knowledge of the 
Governor -Gen oral in Council and relating to the government, 
comjuerce, revenues, or affairs of India (a). 

(a) This reproduces an enactment contained in the Regulating Act, 
1773» by which Warren Hastings and his successors were directed to 



Ill] DIGEST OF STATUTORY ENACTMENTS I79 


correspond regularly with the Court of Directors at home, but its 
re-enactment wouhl probably not be considered necessary at the 
present day. 


Establishment of Secretary of State. 

— (i) No addition may be made to the establishment of Establish- 
the Secretary of State in Council, nor to the salaries of the the Sec e- 
persons on that establishment, except by an order of His 
Majesty in Council, to be laid before both Houses of Par- 
liament within fourteen days after the making thereof, or, if io6,8‘3. 15* 
Parliament is not sitting, then within fourteen days after the 
next meeting of Parliament. 

(2) The regulations made by His Majesty for examina- 
tions, certificates, probation, or other tests of fitness in relation 
to appointments to junior situations in the ci\dl service appl;s 
to such appe intments on the said establishment. 

(3) The Secretary of State in Council may, subject to the 
foregoing provisions of this section, make all appointments 
to and promotions in the said establishment, and may 
remove any officer or servant belonging to the establish- 
ment (r/). 

(a) This is the enactment by which the staff of the India Office is 

regulated 

19. Hift Majesty may by wavraiit wwlev the Roy®tl SigVk P^a<«v.9.. 
Manual, countersigned by the Chancellor of the Exchequer, Victf^c.” 
grant to any secretary, officer, or servant appointed on the 
establishment of the Secretary of State in Council such com- 
pensation, superannuation, or retiring allowance, or to his 
legal personal leprcsentative such gratuity, as may he granted 
fo persons on the establishment of a Secretary of State under 
the laws for the time being in force concerning superannuations 
^nd other allowances to persons having held civil offices in the 
public service, or to personal representatives of such persons (a). 

(«) This gives the staff of the India Office pensions on the civil 
"service scale, i.e. one-sixtieth of annual salary for each year of service, 

2 
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subject to certain conditions and restrictions, or, since tbe Super- 
annuation Act of 1909, one-eightieth of annual salary and a lump sum 
in addition. 


[21 & 22 
Viet, G. 

^7.] 


Indian 
appoint- 
ments, 
[21 & 22 
Viet, c, 
106, S'!. 

33, 35* 

2^ & 24 
Viet. 

C, TOO, 

s. 1.] 


In dian A 'pjpoin imenis . 

20 —(i) Except as provided by this Digest, all powers of 
making regulations in relation to appointments and admis- 
sions to service and other matters connected therewith, and of 
altering or revoking such regulations, which, if the Government 
of India Act, 1858 , had not been passed, might have been 
exercised by the Court of Directors or Commissioners for the 
Affairs of India, may be exercised by the Secretary of State 
in Council. 

( 2 ) Provided that in Siny regulations for the time being in 
force for the organiz-ation of the Indian Army provision must 
be made for the benefit of the sons of persons who have served 
in India in the military or civil service of the Crown or of the 
East India Company equally advantageous with the provisions 
as to military cadetships in the Indian Army which were in 
force before the twentieth day of August one thousand eight 
hundred and sixty, and the selection of such persons is to 
be in accordance with regulations made by the Secretary 
of State (a). 

(a) Sections 33, 34, 35, and 36 of the Government of India Act, 1858. 
run as follows ; 

^ 33, All appointments to cadetships, naval and militaiy, and all 
admissions to service not herein ofheiw'isc expressly provided for, 
Fihall be vested in Her Majesty ; and the names of persona to be from 
time to time recommended for such cadetships and service shall ))e 
submitted to Her Majesty by the Secretary of State. 

‘ 34. Regulations shall be made for admitting any persons, being 
naturabboru subjects of Her Majesty (and of such age and qualihca- 
tions as may be prescribed in this behalf), who may be desirous of 
becoming candidates for cadetships in the engineers and in the artillery, 
to be examined as candidates accordingly, and for prescribing the 
branches of knowledge in which such candidates shall be examined, 
and generally for regulating and conducting such examinations, 

‘35, Not less than one- tenth of the whole number of persons tube 
recommended in any year for military cadetships (other than cadet- 
ships in the engineers and artillery) shall be selected according to such 
regulations ae the Secretary of State in Council may from time to time 
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make in this behalf from among the sons of persons who have served 
in India in the military or civil service of Her Majesty, or of the East 
India Company. 

‘ 36. Except as aforesaid, all persons to be rccoinmeuded for military 
cadetships shall be nominated by the Secretary of State and members 
of council, so that out of seventeen nominations the Secretary of State 
shall have two, and each member of council shall have one ; but no 
person so nominated shall bo recommended unless the nomination be 
approved of by the Secretary of State in Council/ 

When tho Government of India Act, 1858, passed, and for some year^ 
afterwards, the Indian Army ^taking European and Native together) 
was officered in two ways, A certain number of cadets were appointed 
to Addiscombe, and thence, according to their success in passing the 
college examination, went to India in the engineers, artillery, or in- 
fan try. Others received direct cadetships, and went to India without 
previous training. The Act speaks of both classes alike as receiving 
cadetships. But the artillery and engineers were not in practice taken 
into account in calculating the one- tenth under s. 35. This being so, 
the effect of s. 35 was, roughly speaking, that one- tenth of the officers 
appointed to the Indian Army (exclusive of the engineers and artillery) 
must be the sons of Indian servants. 

The Act of i860 (33 & 24 Viet, c. 100), which abolished the European 
Army, and which was passed on August 20, i860, provided that ‘ the 
same or ecjual provision for the sons of persons who have served in 
India shall be maintained in any plan for the reorganization of the 
Indian Army.’ The mode of appointment to the Native Army was 
meantime altered. In pursuance of this j^^’nvision, an order was 
issued in 1 86 2, under which the Secretary of iState makes appointments 
to cadetships at iSandhurst, fixed at twenty annually, limited to the 
sons of Indian servants. The expenses of these cadets are boruo by 
India, if their pecuniary circumstances are such as to justify tho pay- 
ment. Regulations as contemplated by s. 35 of the Government of 
India Act, 1858, have been made governing the selection, and are 
rigidly followed. These cadetships differ from tho old ones in that 
they are not directly and necessarily connected with the Indian Army, 
for a cadet might pass from Sandhurst into the British Army and not 
into the staff corps. But tho object is, of course, to supply the Indian 
-krmy. The word ‘ cadet ’ in the Government of India Act has no 
express limitation, and the present cadets appear to fall within tho 
meaning of the term, in practice, appointments of cadets do not now 
go to the King, 

^^ection 34 appears to be spent, and s. 36 to bo virtually repealed by 
the abolition of the Indian Army. The effect of the other two sections, 
so far as they are in force, is reproduced in the Digest. 

21. — (i) His Majesty may, by writing under the Royal Sign 
Manual, countersigned by the Secretary of State, remove or 
dismiss an\^ person holding office under the Crown in India. 


Powers of 
(Jrown and 
Secretary 
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ofofficercf. (2) A copy of any writing under the Pvoyal Sign Manual 
removing or dis:mssirjg any mdi person must, within eight 
wfli after the signature thereof, be communicated to the 
IV, c. 85, Secretary of State in Council- 

21 1 ^ 22 ^ (3) Nothing in this enactment affects [any of His Majesty's 

106^8 ^3 8 ] ^ver any officer in the army, or] the power of the 

Secretary of State [or of any authority in India] to remove 
or dismiss any such person. 

This is an attempt to reproduce the net result of a series of enact- 
ments, which are still in the statute booh, but the earlier of which 
were intended to give the Crouui power over servants of the East India 
Company, and, therefore, are not wholly applicable to existing circuin- 
, stances. The saving words in square brackets do not reproduce any 
existing enactment, but represent the effect of the law. 

The Charter Act of 1793 (33 Cco. Ill, c. 52) enacted (hs. 35, 30) 
tliat : 

‘35. It shall and may be lawful to and for the -King's Majesty, liis 
heirs and successors, by any writing or instrument under his or their 
sign manual, countersigned by the president of the Board of Commis- 
sioners for the Adairs of India, to remove or recall any person or person^ 
holding any office, employment, or commission, civil or military, under 
the said united Company in India for the time being, and to vacate 
and make void all or everj^ or any appointment or appointments, 
commission or commissions, of any person or persons to any such 
offices or employ ments ; and that all and every the powders and authori- 
ties of the respective persons so removed, recalled, or whose appoint- 
ment or commission shall be vacated, shall cease or determine at or 
from such respectiv^e time or times as in the said writing or waitings 
shall be expressed and specified in that behalf : Provided always, 
that a duplicate or copy oi every such waiting or instrument under 
His Majesty’s sign manual, attested by the said president for the time 
being, shall, within eight days after the same shall be signed by Hi.^ 
Majesty, his heirs or successors, be transmitted or delivered to the 
chairman or deputy chaii'inan for the time being of the said Company, 
to the intent that the Court of Directors of the said Company may be 
apprised thereof. 

* 56. Provided alwa^''^, . . . tliat iiothmg in this Act contained shall 
extend or be construed to preclude or take away the power of the 
Court of Directors of the said Company from removing or recalling 
any of the officers or servants of the said Company, but that the said 
court shall and may at all times have full liberty to romove-> recall, or 
dismiss auy of such officers or servants at their will and pleasure, in ' 
the like manner as if this Act had not been made, any governor- general, 
governor, or commander-in-chief appointed by His Majesty, his heirs 
or successors, through the default of appointment by the said Court 
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of Directory, ulwayji exeoptccl, anything herein contained to the coii^ 
trary notwithstanding.’ 

The Charter Act of 1833 (3 & 4 Will. IV, c. 85, ss. 74, 75) enacted 
that : 

‘74. It jshaJl he la^vlul for His Majesty by any writing under his 
Sign manual, countersigned by the president of the said Board of 
Commissioners, to remove or dismiss any person holding any office, 
employment, or commission, civil or military, under the said Company 
in India, and to vacate any appointment or commifesion of any person 
to any such office or employment. 

‘75. Provided always, that nothing in this Aot contained shall take 
away tho power of the said Court of Directors to remove or dismiss any 
of the officers or servants of tho said Company, but that the said court 
shall and may at all times have full lihcrty to remove or dismiss any of 
such officers or servants at their will and pleasure*’ 

And finally the Government of India Act, 1858 (::i & 22 Viet, c, 10^ 
». 38), enacts that : 

‘ Any writing under the Royal ►Sign Manual, removing or dismissing 
any person holding any office, employment, or commission, civil or 
military, in India, of which, if this Act had not been passed, a copy 
Would have been required to bo transmitted or delivered within eight 
days after ]>cing signed by Her Majesty to the chairman or deputy 
chairman of the Court of Directors, shall in lieu thereof be communicated 
within the time aforesaid to the Secretary of State in Council.’ 

The coiintersignatiiro of the Secretary of State was substituted for 
the countersignature of the president of tho Board of Control by the 
Government of India Aot, 1858, (See above, s. 2.) 

The tenure of persons serving under the Government of India, oi‘ 
Under a local Government, is presumably tenure during the pleasure 
of the Crown. In the case of Orant v. The Secretary 0/ State for India 
tn Council, L. R. 2 C. P. D. 455 (1S77), the plaintifi, formerly an officer 
m the East India Company’s service, appointed in 1840, and subse* 
qucntly continuing in tho Indian Army when tho Indian military and 
naval forces were transferred to the Crowm, brought an action against 
the defendant for damages for being compuUorily placed by the Govern, 
ment upon tho pension list, and so compelled to retire from the army. 
It was held on demurrer that tho claim disclosed no cause of action, 
because the Crown acting by tho defendant had a general po-vver of 
dismissing a loilitary officer at its will and pleasure, and that the 
defendant could make no contract with a military officer in derogation 
of this power. In the case of S^L^n^o)l v. (1895), A. C, 229, which 

’'vas an appeal from, tho Supreme Court of Western Australia, it was 
held that a Colonial Govornment is on the same footing as the Home 
Government with respect to the employment and dismissal of servants 

the Crown, and that these, in the absence of special contract, hold 
fhoir offices during the pleasure of tho Crown. The respondent in 
that case, having boon gazetted without any special contract to act 
temporarily as medical officer during the absence on leave of the actual 
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holde-r of the office, was dismissed by the Government before the e 
had expired. It was held that he had no cause of action against ihii 
(xovernmeat. In the case of Dunn v. The Queen (1896), i Q, B. jj6, 
it wa« held that servants of the Grown, civil as well as military, except 
in special cases where it is otherwise provided by law, hold their -offices 
only during the pleasure of the Crown. In this case a petition oi 
right had been presented, and the case set up by the suppliant w^as 
that Sir Claude McDonalds Her Majesty's Commissioiier and Consuh 
General for the Niger Protectorate in Africa, acting on behalf o£ the 
Crowm, had engaged him in the service of the Crown as consular agent 
in that region for a jjeriod of three years certain, and he claimed damages 
for having been dismissed before the expiration of that period. It 
appeared that Sir Claude McDonald himself held office only during the 
pleasure of the Crown. Mr. Justice Day held that contracts for the 
service of the Crown w^ere determinable at the jdeasure of the Crown, 
and therefore directed a verdict and judgement for the Crown. The 
decision was upheld by the Court of Appeal. Sahseq^ucntly Mr. Dunn 
brought an action against Sir Claude McDonald, presumably for 
breach of contract, but the action was dismissed, and the doctrine 
that an agent who makes a contract on bohalf of his principal is liable 
to the other contracting party for a breach of an implied warrant of 
his authority to enter into the contract was held inapplicable to a 
contract made by a public servant acting on behalf of the Crown. 
Dmyi\, McDonald {1397), i Q. B. 401, 555. Seo Jihangir y'. B. of S, 
for India, I. L. H. 27 Bom. 189; v. S. of S, for India, I. L, K. 53 
Cab 669. 

It is the practice for the Secretary of State m Council to make a 
formal contract with persons appointed in England to various branches 
of the Government service in India, e.g. education officers, forest 
officers, men in the Geological Survey, and mechanics and artificers!^ 
on railways and other works, and many of these contracts contain an 
agreement to keep the men in the service for a term certain, subject 
to a right of dismissal for particular causes. Whether and how far 
the principles laid down in the cases of Shaiton v. Smith and Dunn v. 
The Queen apply to these contracts, is a <2[uestion which in the present 
i>tate oi the authoritu^s cannot be considered free from doubt. 

Tenure during pleasure is the ordinary tenure of public servants in 
England, including those who belong to the ‘ permanent civil service,’ 
and the service of a member of the Civil >Service of India is expressly 
declared by his covenant to continue during the pleasure of His Majesty. 
Tenure during good behaviour is, subject to a few exceptions (e. g. the 
auditor of Indian, accounts : seo below, s. 30), confined to persons 
holding judicial offices. But judges of the Indian high courts are 
expressly declared by statute to hold during pleasure: see below^, 
s. 97. The difference between the two forms of tenure is that a person 
holding during good behaviour cannot be remov^ed from his office 
except for such misconduefc as would, in the opinion of a court of 
justice, justify his romoval j whilst a j>erson holding during pleasure 
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can be removed without any reason for his removal being assigned. 
See Anson, Law and Custom of the Constitution (third edition), vol. ii. 
pt. ii. pp. 221 foil. See also Willis v. GippSy 6 State Trials, N. S. 311 
(1S46), as to removal of judicial officers. 

PART II. 

Kevei^xjes of India. 

2 2,^(1) The revenues of India are received for and in the 
name of His Majesty, and may, subject to the provisions 
embodied in this Digest (a), be applied for the purposes of the 
government of India alone. 

(2) There are to be charged on the revenues of India 
alone — 

(а) all the debts of the East India Company ; and 

(б) all sums of money, costs, charges, and expenses which, 
if the Government of India Act, 1858, had not been 
passed, would have been payable by the East India Com- 
pany out of the revenues of India in respect of any 
treaties, covenants, contracts, grants, or liabiUties existing 
at the commencement of that Act ; and 

(c) all expenses, debts, and liabilities lawfully contracted 
and incurred on account of the government of India (6) ; 
and 

(d) aii payments under the Government of India Act, 
1858. 

(3) For the purposes of this Digest the reveiiucb of India 
include— 

(«) all the territorial and other I’e venues of or arising in 
British India ; and 

all tributes and other payments in respect of any 
territories which would have been receivable by or in the 
name of the East India Company if the Government of 
India Act, 1858, had not been passed ; and 

(c) all fines and penalties incurred by the sentence or order 
of any court of justice in British India, and all forfeitures 
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lor crimes of auy movable ur immovable property {b) hi 
British India ; and 

(d) all movable or immovable property (c) in British India 
escheating or lapsing for want of an heir or successor 
and all property in British India devolving as bonu 
vacantia for want of a rightful owner . 

(4) All other money vested in, or arising or accruing from 
l^roperty or rights vested in. His Majesty under the Govern- 
ment of India Act, 1858, or to be received or disposed of by 
the Secretary of State in Council under that Act, must be 
applied in aid of the revenues of India. 

(a) The qualification refers to s. 34, under which there is power to 
dispose of escheated property. 

(Z>) See Shi vabhajan v. Secretary of State for India, I. L. R. 2S Rom. 
I14. 3 ^ 1 * 

(c) The expression in the Act is ‘real or personal estate,’ but ‘ niovable 
or immovable property ’ is more intelligible in India, where the terms 
are defined by the General Clauses Act {X of 1S97, s. 3 (35), (34)). 

(d) As to the circumstances under which property in India may 
escheat or lapse to the Crown, see Collector of Maaidipaiam v. Cava(i) 
Vencaia Narrainapak^ 8 Moore Ind. App. 500 ; and Ranee Sonet Kowm 
V, Mirza Uwmut Bahadoor, L, R. 3 I. A. 93. 

Control of 23 . The expenditure of the revenues of India, both in 
India and elsewhere, is sjuhject to the control of the Secretary' 
over ex- of State in Council, and no grant or appropriation of any 

penditure ^ ^ 4- 

oixevc- part of those xovenues, or of any other piopoxty coming into 

22 possession of the Secretary of State in Council by virtue 

c. Government of India Act, 1858, may be made without 

too, (j. 4^' J 

the concurrence of a majority of votes at a meeting of the 
Council of India, 

This section of the Act of 1858 has given rise to questions as to tho 
relations between the Secretary of State and his council, and between 
the >Secretary of State in Council and the Govemmout of India. 

On the first question there -was an important debate in the House 
of Lords on April 29, 1869 (Hansard, 195, pp. 1821-46), in which 
the Marquis of Salisbury and the Duke of Argyll took part, and which 
was made remarkable by a difference of opinion between high legal 
authorities on the construction of this section, one view, the stricter, 
being maintained by Lord Caima and Lord Chelmsford, and a diScrent 
view by the then Lord Chancellor, Lord Hatherley. The discussion 
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showed that whilst the object, and to some extent the effect, of this 
section was to impose a constitutional restraint on the powers of the 
Secretary of State with respect to the expenditure of money, yet this 
restraint could not be effectively asserted in all cases, especially where 
Imperial questions were involved. For instance, tlie power to ma 'c 
war necessai-ay involves expenditure of revenues, but is a power for 
the exercise of which the concurrence of a majority of votes at a meeting 
of the council cannot be made a necessary condition. The Secretary 
of State is a member of the Cabinet, and in Cabinet questions the 
decision of the Cabinet jniist prevaiJ, 

As to the second point, questions have been raised as to the powers 
of the Indian Legislature to appropriate by Indian Acts to specific 
objects, provincial or Imperial, sources of income, such as fciiy fees 
and other tolls, process fees, rates on land, licence taxes, and income 
taxes. Bub a strict view of the enactment in the Act of 1858 wou 
be inconsistent with the general course of Indian legislation, and would 
give rise to inconveniences in practice. 


24 . Except for preventing or repelling actual invasion of 

His Majesty’s Indian possessions, or under other sudden and applica- 

urgent neccssit\", the roveiiiies of India arc not, without the 

cons?nt of both Houses of Parliament, apxdicable to defra^dng 

the expenses of any military operation carried 011 beyond the beyond 

external frontiers of those possessions by His Majesty's forces frontier. 

[21&22 

enarged upon those revenues. Viet. c. 


As to the object and effect of this enactuieiit, and in particular at* to 106, s. 5 S*I 
whether it requires the consent of I*arlianicnt to be obtained before 
War is commenced, see Hansard, 15^3 July 19, 23, 1858 (Debates on 
passing of Government of India Act) ; Hansard, 240, May 20, 21, 23? 

1878 (Employment of Indian Troops in Malta) ; Hansard, 243? Deceiu* 
her 16, 1?, 1878 f^Af^hSiLL VVar\ ^ H.ajQS.ixd, 272,^ Z'Ji-, July ^ 7 ^ lU 1.882 
(%yi>t); Hani,ard, 295 , 5 ^ 9 ^ 16, 1885 (Soudan); Hansard, 

302, pp. 322-47, January 25, 1886 (Aimexation of Upper Burma); 

July 6, 1896 (Soudan) ; April 13, 1904 (I'lhet) ; Correspondence as to 
incidence of cost of Indian troops when employed out of India, 18^ 

(U 8131); ^Inson, Luw and Custom oj the Conatitution, vol. ii. part ii. 


b- 174 (third edition). See also s. 16 of this Digest. 

, 25 . — (i) Such parts of the revenues of India as are remitted 


^0 the United Kingdom, and all money arising or accriiiiig 

it the United Kinijdom from any property or rights vested Bank. 

His Majesty for the purposes of the government of India, viet. c. 

from the sale or disposal thereof, must be paid to the 

Secretary of State in Council, to be applied for the purposes 23 * 23 

_ Vice. c. 41 P 

^1 the Goverimient of India Act, 1858. a, 3. 
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56&27 [2) such revenues and money must be paid into th( 

Bank of England to the credit of an account entitled ‘ Tiu 
Account of the Secretary of State in Council of India.’ 

(3) The money placed to the credit of this account is puk 
out on drafts or orders, either signed b\ two members of th( 
Council of India and countersigned by the Secretary of St ah 
or one of his under secretaries or his assistant under secretary 
or signed bv the accountant-general on the establishment of th 
8ecretary of State in Council or by one of the tu o senior cleik. 
in the department of that accountant-general and count ersigne( 
in such manner as the Secretary of State in Council directs 
and any draft or order so signed and countersigned effcetualh 
discharges the Bank of England for all money paid thereon. 

(4) The Secretary of State in Council may for the payment 
of current demands keep at the Bank of England such aocounib 
as he deems expedient, and every such account is to be kept 
in such name and be drawn upon by such person and in such 
manner as the Secretary of State in Council directs. 

(5) There are raised in the books of the Bank of England 
such accounts as may be necessary in respect of stock vesto^.l 
in the Secretary of State in Council, and any such account 
entitled ' The Stock Account of the Secretary of State m 
Council of India.* 


Powers of 
Attorney 
for sale or 
purchase 
of stock 
and re- 
c(‘ipt of 
(Imdends. 
I21 &22 
Viet. c. 
106, s, 47. 
26 & 27 
Viet. c. 73, 
s 16.] 


(6) Every account referred to in this section is a pub Ik 
account (a), 

{a) This section repres>ents the j^ro visions of the Govermnerit of 
India Acfc> 1858, as modified by 22 <fe 23 Viet. c. 41, s. 3, and 26 & 27 
Viet. c. 73, a. 16, and by existing practice. 

26 . The Secretary of State in Council, by power of attorne^^ 
executed by two members of the Council of India and counter * 
signed by the Secretary of State or one of his under secretaries, 
or his assistant under secretary, may authorize all or any ol 
the cashiers of the Bank of England — 

{a) to sell and transfer all or any part of any stock standing 
in the books of the Bank to the account of the Secretary 
of State in Council ; and 
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(b) to purchase and accept stock on any such account ; 
and 

(^) to receive dividends on any stock standing to any such 
account ; 

and hy any writing signed } 3 y two memhers of the Council 
of India and countersigned as aforesaid may direct the appli- 
cation of the money to he received in respect of any such 
sale or dividend. 

Provided that stock may not be purchased or sold and 
tranaferred under the authority of any such general power of 
attorney, except on an order in writing directed to the chief 
cashier and chief accountant of the Bank of England, and 
signed and countersigned as aforesaid. 

27 . All securities held by or lodged \^dth the Bank of 
England in trust for or on account or on behalf of the Secretary 
of State in Council may be disposed of, and the proceeds 
thereof may be applied, as may be authorized by order in 
writing signed by two members of the Council of India and 
countersigned by the Secretary of State or one of his under 
secretaries, or liis assistant under secretary", and directed to 
the chief cashier and chief accountant of the Bank of England, 

28 . — (i) All powers of issuing securities for money in the 
United Kingdom which are for the time being vested in the 
Secretary of State in Council must be exercised by the 
Secretary of State in Council with the concurrence of a 
majority of votes at a meeting of the Council of India. 

(2) Such securities, other than debentures and bills, as 
might have been issued xinder the seal of the East India 
Company must be issued under the hands of two members 
^f the Council of India and countersigned by the Secretary 

State or one of his under secretaries, or his assistant under 
secretary. 

(3) All debentures and bills issued by the Secretary of 
State in Council must bear the name of one of the under 
secretaries for India for the time being, and that name may 


Provision 
as to 

securities. 
[21 &22 
Viet c. 
106. s. 48. 
*6 & 27 
Viet. c. 73, 
s, 16.] 


Exercise 
of borroTT- 
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powers. 
[21 & 22 
Viet, c. 
106, fl. 49. 
26 & 27 
Viefc. c. 

7 h s. 16. 
56 & 56 
Viet, c. 70, 
6 . 
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Accounts 
to ).>e 
annually 
laid before* 
Parlia- 
ment, 

Viefc. c. 
106, ft. 5j.] 


be impressed or affixed by machinery or otherwise in sneJi 
manner as the Secretary of State in Council directs. 

The provisions of this section are probably spent. The enactmenta 
authorizing the Secretary of State to borrow under special Acts, 0 ^ 
for special purposes, ‘^uch as railways, are not reproduced. | 

29 , — (i) (a) The Secretary of State in Council iniistj 
within the first fourteen days during which Parliament itf 
' Bitting next after the first day of May in every year, lay 
before both Houses of Parliament — 

(a) An account for the financial year preceding that last 
^ completed of the annual produce of the revenues of 
India, distinguishing the same under the respective 
heads thereof, in each of the several provinces ; and of 
all the annual receipts and disbursements at home and 
abroad for the purposes of the government of Indiii. 
distinguishing the same under the respectiv^e heacb 
thereof : 

(^9 The latest estimate of the same for^the last financial 


year : 

(r) The amount of the debts chargeable 011 the revenues 
of India, with the rates of interest they respectively 
carry, and the annual amount of that interest : 

(d) An account of the state of the effects and credits in 
each province, and in. England or elsewhere, applicable 
to the purposes of the government of India, according 
to the latest advices which have been received thereof : 
and 

(e) A list of the establishment of the Secretary of State 
in Council, and the salaries and allowances payable in 
respect thereof. 


(2) If any new or increased salary or pension of fifty 
pounds a year or upwards has been granted or created vyithin 
any year in respect of the said establishment ( 6 ), the 2)ar- 
ticulars thereof must be specially stated and explained at 
the foot of the account for that year. 
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(3) The account must be accompanied by a statement 
prepared from detailed reports from each province in such 
form as best exhibits the moral and material progress and 
condition of India (c). 

{a) At some time or other during the session of Parliament, usually 
towards the end, the House of Commons goes into committee on the 
East India Revenue Accounts, and the Secretary of State for India 
or his representative in the House of Commons, on the motion to go 
into committee, makes a statement in explanation of the accounts of 
the government of India. The debate which takes place on this state- 
ment is commonly described as the Indian Budget Debate. The 
resolution in committee is purely formal. 

(6) The words ‘ in respect of the said establishment ’ represent 
the construction placed in practice on the enactment reproduced by 
this section. 

{c) Tins is the annual ^ moral and material progress report.’ A 
special report is published at tlio expiration of each period of ten years, 
giving a very full and interesting account of the general condition 
of India at that dat.e> The last of these decennial reports was 
in 1913, 


30 . — (i) (a) His Majesty may, by warrant under His 
Royal Sign Manual, countersigned by the Chancellor of the 
Exchecpier, appoint a fit person to be auditor of the accounts 
of the Secretary of State in Council, and authorize that 
auditor to appoint and remove such assistants as may he 
specified in the warrant. 

(2) The auditor examines and audits the accounts of the 
receipt, expenditure, and disposal in the United Kingdom of 
ad money, stores, and property applicable for the purposes 
of the Government of India Act, 1858. 

(3) The Secretarj" of State in Council must by the officers 
and servants of his establishment produce and lay before the 
auditor all such accounts, accompanied by proper vouchers 
for their support, and must submit to his inspection all books, 
papers, and writings having relation thereto. 

(4) The auditor has power to examine all such officers and 
servants in the United Kingdom as he thinks fit in relation 
1^0 such accounts, and the receipt, expenditure, or disposal 


Audit of 
Indian 
accounts 
ill United 
Kingdom, 
[21 & 22 
Viet. c. 
106, fi. 52. 

44«&45 
Viet. c. 

63, B. i.J 
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of such money, stores, and property, and for that purpose, 
by 'Waiting under his hand, to summon before him any sueh 
officer or servant. 

(5) The auditor must report to the Secretary of State in 
Council his approval or disapproval of the accounts aforesaid, 
with such remarks and observations in relation thereto as he 
thinks fit, specially noting any case, if >such there be, in which 
it appears to him that any money arising out of the revenues 
of India has been appropriated to other purposes than those 
to which they are applicable. 

(6) The auditor must specify in detail in his reports all 
sums of money, stores, and property which ought to be 
accounted for, and are not brought into account or have not 
been appropriated, in conformity with the provisions of the 
law, or which have been expended or disposed of without 
due authority, and must also specify any defects, inaccuracies, 
or irregularities which may appear in the accounts, or in 
the authorities, vouchers, or documents having relation 
thereto. 

(7) The auditor must lay all such reports before both 
Houses of Parliament, with the accounts of the year to \vhich 
the reports relate. 

(8) The auditor holds office during good behaviour. 

(g) There are paid to the auditor and his assistants, out ol 
the revenues of India, such salaries as His Majesty by warrant, 
signed and countersigned as aforesaid, may direct, 

(10) The auditor and his assistants are, for the purposes of 
superannuation allowance, in the same position as if they 
were on the establishment of the Secretary of State in 
Council. 

(a) The duties of the India Office auditor as to Indian revenues and 
expenditure correspond in some respects to the duties of the comp- 
troller and auditor-general with respect to the revenues of the United 
Kingdom. But the reports of the India Office auditor are not referred 
to the Public Accounts Committee of the House of Commons. As to 
the comptroller and auditor-general, sec Anson, Law and of 

the ConMihftion (third ed. ), voh ii. part li, 
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PART 111. 

Property, Contracts, and Liabilities. 

31. — (i) The Secretary of State in Council may, with the 
concurrence of a majority of votes at a meeting of the Council 
of India, sell and dispose of any property for the time being 
vested in His Majesty for the purposes of the government 
of India, and raise money on any such property by way of 
mortgage and make the proper assurances for any of those 
purposes, and purchase and acquire any property. 

(2) All property acquired in pursuance of this section 
vests in His Majesty for the service of the government 
of India. 

(3) Any assurance relating to real estate made by the 
authority of the Secretary of State in Council may be made 
under the hands and seals of three members of the Council 
of India. 

32. — (i) The Secretary of State in Council may, with the 
concurrence of a majoTity of votes at a meeting of the Council 
of India, make any contract for the purposes of the Govern- 
ment of India Act, 1858. 

(2) Any contract ao made may be expressed to be made 

the Secretary of State in Council. 

*50. ■'wWoh, ii it were mjo/Ja 
private persons, would be by law required to be under 
may be made, varied, or discharged under the hands 
and seals of two members of the Council of India. 

(4) Any contract so made which, if it were made between 
private persons, would be by law required to be signed by 
the party to be charged therewith, may be made, vaiicd, or 
discharged under the hands of two members of the Council 

India. 

(5) Provided, that any contract for or relating to the manu- 
^S'Cture, sale, purchase, or supply of goods, or for or relating to 
affreightment or the carriage of goods, or to insurance, may, 

1691 
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gage, and 
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[21 & 22 
Viet. 0. 
106, P. 40.] 
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[21 & 22 
Viet. 0. 
106, a, 40. 
22 & 33 
Viet. c. 
41,8,5. 

3 Edw. 
me.!!.*! 


O 
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siubject to such rules and lestriet ions as the Secretary of State 
in Council proscribes, be made and signed on behalf of the 
Secretary of State in Council by any person upon his perma- 
nent establishment, duly empowered by the Secretary of State 
in Council in this behalf. Contracts so made and signed are 
as valid and effectual as if made as prescribed by the fore- 
going provisions of this section- Particulars of all contracts 
BO made as aforesaid must be laid before the Secretary n1 
v^tate in Council in such manner and form and within sue [ 
times as the Secretary of State iii Council prescribes. 

(6) The benefit and liability of every contract made i\\ 
pursuance of this section passes to the Secretary of State in 
Council for the time being, 

33. — (i) The Governor-General in Council and any local 
Government (a) may, on behalf and in the name of the 
Secretary of State in Council, and subject to such provisions 
or restrictions as the Secretary of State in Council, with the 
concurrence of a majority of votes at a meeting of the Council 
of India, prescribes, sell and dispose of any movable or immov- 
able property (^>) whatsoever in India, within the limits of 
their respective governments, for the time being vested in 
His Majesty for the purposes of the government of India, or 
raise money on any such property by way of mortgage, and 
make proi)er assurances for any of these purposes, and pur- 
chase or actiuive any property, movable or immovable (6), 
in India within the said respective limits, and make auv 
contract for the purposes of the Government of India Act, 
1858 (c). 

(2) Every assurance and contract made for the purposes of 
this sectionmust be executed by suchperson and in such manner 
as the Governor-General in Council by resolution (d) directs or 
authorizes, and if so executed may l>c enforced by or against 
the vSecretary of State in Covincil for the time being . 

(3) Neither the Secretary of State nor any member of th*' 
Council of India, nor any peison executing any sueh assurance 
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or coiitLact, personally liable in respect thereof, but all 
liabilities in respect of any such assurance or contract arc 
borne by the revenues of India. 

(4) All property acquired in pursuance of this section 
vests in His Majesty for the service of the government of 
India. 

(«) The words ‘ or any officer for the time being entrusted with the 
government, charge, or care of any presidency, province, or distncU 
have been construed in practice as including only lioulenant-governoj s 
and chief commissioners, and not ‘ district officers Mn the siiecial India 
sense. They are therefore represented in the Digest by (he expression 
' local Government,' as defined by s. 1^4 of the Digest, 

(6) The words in the Act are ‘ real or personal estate.’ 

(c) Soon after the passing of the Government of India Act, 1858, 
it became necessary to legislate for the purpose of determining how 
contracts on behalf of the Secretary of Stale in Council were to be 
made in India. Before that Act it had been held that contracts made 
in England by the East India Company as a governing power could 
only be made under seal {Gibson v. East India (Jorn-panij, 5 Bing. N. C. 
262). In India, at least in the presidency towns, certain documents 
required sealing for the purpose of legal validity. The real seal of the 
Company was in England, but copies were kept in Calcutta, Madras, 
and Bombay, and docninents sealed with these copies were generally 
accepted as sealed by the Company. Contracts not under seal were 
made in India on behalf of the Company by various officials. The 
transfer of the powers of tJie Company to the Secretary of State in 
Council disturbed all these arrangements, and the Government of 
India Act. 1859 (22 & 23 Viet, c- 41), was accordingly passed for deter- 
mining the officers by whom, and the mode in which, contracts on 
hchalf uf the Secretary of State in Council were to be executed in India, 
The Act was amended by the East India Contracts Act, 1870 (33 & 34 
Viet. c. 5^). 

(d) See the resolution of the Government of India in the Home 
I^epartmeiit of March 28, 1895, specifying the officers by whom parti- 
cular classes of instruments may be executed. 

34. The Governor-General in Council, and any other 
* person authorized by any Act passed in that behalf by the 
Governor -General in Council, may make any grant or disposi- 
of any property in British India accruing to His Majesty by 
forfeiture, escheat, or otherwise, to or in favour of any relative 
or connexion of the person from whom the property has 
^ocrued, or to or in favour of any other peison. 
to escheat, see note {c) on s. 22 above. 

O 2 
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35. — (i) The Secretary of State in Council may sue and 
he sued as well in India as in England by the name of the 
Secretary of State in Council, as a body corporate (a). 

(2) Every person has the same remedies against the 
Secretary of State in Council as he might have had against 
the East India Company if the Government of India Act, 
1858, had not been passed (6). 

(3) The property and effects fox the time being vested in 
His Majesty for the purposes of the government of India, or 
acquired for those purposes, are liable to the same judge ^ 
ments and executions as they would have been liable to in 
respect of liabilities la-wfully incurred by the East India 
Company if the Government of India Act, 1858, had not 
been passed. 

(4) Neither the Secretary of State nor any member of the 
Council of India is personally liable in re spec! of any contract 
entered into or other liability incurred by the Secretary of 
State or the Secretary of State in Council in his or their 
ofhoial capacity, nor in respect of any contract, covenant, or 
engagement of the East India Company, but all such liabilities, 
and all costs and damages in respect thereof, are borne by 
Ihe revenues of India. 

(a) Although the Secretary of State is a body corporate, or in the 
same position as a body corporate, for the purpose of contracts, and of 
suing and being sued, yet he is not a body corporate for the purpose 
of holding property. Such property as formerly vested, or would 
have vested, in the East India Company, now vests in the Crown. 
See the remarks of James, L. J-, in Kirdoch y. Secretary of Slate iv 
Cou7icil (1880), L. R. 15 Ch. D. I. The Secretary of State in Council 
has privileges in respect of debts due to him in India similar to those 
of the Crown in res]>ect of Crown debts in England (The Secretary 
of State for India v. Bombay Landing and Shipping Company ^ 5 Bom. 
ir. C. Rep. 0 . C. J. 23). 

(h) An action does not lie against the Crown in England. The only 
legal remedy of a subject against the Crown in England is by petition 
of right. 

Until 1874 h doubtful whether a petition of right would lie 
except for restitution of property detained by the Crown. But in 
that year it was decided that a petition would lie for damages for 
breach of contract (R. v. Thomas, L, R. 10 Q. B. 31) j and that decision 
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has been followed in subsequent cases. A petition of right does not 
lie for a tort except where the wrong complained of is detention of 
property, the reason alleged being the maxim that the king can do no 
wrong. For a wrong done by a person in obedience or professed 
obedience to the Crown the remedy is against the wrongdoer himself 
and not against fiis oHicial superior, because the ultimate superior, 
the Crown, is not liable. See Clode, Law and Praciic€r of Petition of 
Eight, and E. v. Lords Comviismomrs of the Treasury, 7 Q, B. 387, and 
Ealeigh v. Goschen, [1898] i Oh. 73, 

A petition of right does not lie in respect of iiroperty dctauied or 
a contract broken in India* 

In the case of Frith v. Eeg., L. R. 7 Ex, 365 (1872), the suppliant, 
by petition of right, sought to recover from the Crown a debt alleged 
to have become due to the person whom he represented from the 
Sovereign of Oudh, before that province was annexed in 1856 to the 
territories of the East India Company. But it was held that, assuming 
the East India Company became liable to pay the debt by reason of 
the annexation of the province, the ^iJecrolary of ^tate for India in 
Council, and not the Crown, was, under the provisions of the Govern- 
ment of India Act, 1858, the person against whom the suppliant must 
seek his remedy, and that consequently a petition of right would not 
lie. It was pointed out that the remedy by petition of right was in- 
applicable, as it was plain that the revenues of England could not be 
liable to pay the claim, and that consequently a judgement for the 
suppliant would be barren. See also Doss v. The Secretary of State for 
India in Council, L. R, 19 Ex. 509, and lieiner v. Marquis of Salisbury , 

L. R. 2 Ch. D. 378. 

Under the enactments reproduced by this section there is a statu- 
tory remedy against the Secretary of State in Council, and that remedy 
is not confined to the classes of cases for which a petition of right would 
lie in England, See the judgement of Sir Barnes Peacock, C. J., in 
the case of the P. d’ 0 , Company v, Secretary of State for India in 
Council (1861), 2 Bourke 166; 5 Bom. H. C. R. Appendix A; and 
Mayne’s Criminal Law of India, pp. 299 sqq. In Secretary of Slate for 
India in Council v. Moment, L. R, 40 Indian Appeals, 48 (1912), it was 
held that the remedy against the Secretary of State in Council under 
21 8^22 Viet. c. 106, s. 65, could not betaken away by Indian legialatioiu 
On the other hand it would appear that, apfart from special statutory 
provisions, the only suits which could have been brought against the 
East India Company, and which can be brought against the Secretary 
of State in Council as successor of the Company, are suits in respect of 
nets done in the conduct of undertakings which might bo carried on 
by private individuals without sovereign powers. See A"obm Chunder 
Deyv. The Secretary of State for India, I. L. R. i Cal. 11 {1875) ; Jehangir 

M. OuTsetji V. Secretary of State for India In Council (1902), I. L. R. 
37 Rom. 189; Shivahhajan v. Secretary of State for India, I. L. R 
28 Bom. 314. 

A suit or action against the Secretary of State in Council may 
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sometimes be mcL by the plea that the act conaplained of falls within the 
category of ' acts of State,’ and accordingly cannot be questioned by 
a municipal court. A plea of this kind was raised successfully in 
several cases by the East India Company with respect to proceedings 
taken by them, not in their character of trading company but in their 
character of territorial sovereigns. (As to the distinction between 
these two characters, see Gibson v. East Jrulia Oonipani/ (1839), 5 Bing. 
N. C- 262 ; Baja ofCoorg v. East India Compamj (i860), 29 Beav, 3CX), 
at p. 308 ; and the cases noted below,) And the principles laid down 
in these cases have been follow'cd in the case of similar proceedings 
against the Secretary of State in CounoiL 

The question whether the East India Company were acting aa a 
sovereign power or as a private company was raised in 3 IoodaIaf/ v. 
The East India Company (1785), i Bro. C. C. 469 (referred to in 
Prioleau v. United States {1866). L. R. 2 Eq. 659), but the first rei)orted 
ca?e in which the Company successfully raised the defence that they 
were acting as sovereigns, and that the acts complained of were ‘ acts 
of )State,’ appears to have been The Hahoh of the Carnatic v. East India 
Company {1793), i Vcs. Jr. 371 ; 2 Ves. Jr. 56; 3 Bro. C. 0 . 292 ; 
4 Bro. C. C. 100. This was a suit for an account brought by the Nabob 
of Arcot against the East India Company. On the hearing it appeared 
by the Company’s 4inswer that the subject-matter of the suit was 
a matter of political treaty between the Nabob and the Company, the 
Company having acted throughout the transaction in their political 
capacity, and having been dealt wdth by the Nabob as if they were an 
independent sovereign. On this ground the bill was dismissed. 

The same principle -was followed in the case of The East India Cmn- 
jfany v. Syed Ally (1827), 7 Moo. Ind. App. 555, where it was held that 
the resumption by the Madras Government of a ‘ jag hi re ’ granted by 
former Nawabs of the Carnatic before the date of cession to the East 
India Company and the regrant by the Madras Government to another^ 
was such an act of sovereign power as precluded the Courts from taking 
cognizance of the question in a suit by the heirs of the original grantee. 

Tho case of Bedreechiind v. EIphinsio?ie (1830), 2 State Trials. N. 8. 
379 ; I Knapp P. C, 316, raised the question as to the title to booty 
taken at Poonab, and alleged to be the property of the Peishwa. It 
%vas held that the transaction having been that of a hostile seizure 
made, if not flayrante yet noiidnm cessanie hello^ a municipal court had 
no jurisdiction to adjudge on the subject ; and that if anything had 
been done amiss, recourse could be had only to the C^overnment for 
redress. This decision was followed in Ex pie. D. F. Marais (1902), 
A. C. 109. 

In the Tanjore case, Seerdary of Stale in Council of India v. Kaniachec 
Boye Sahaha (1859), 13 Moo. P. C. 22, a bill was filed on the equity side 
of the Supreme Court of Madras to establish a claim as private property 
to certain property of which tho Government had taken possession, 
and for an account. The acts in question had been done on behalf of 
the Government by a commissioner appointed b}’ them in connexion 
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with the taking over of Tan j ore on the death of the Haja Sivaji without 
lieirs. It was held that as the seizure was made hy the British Govern- 
ment, acting as a sovereign Power, through its delegate, the East 
India Company, it was an act of State; to inquire into the propriety 
of which a municipal court had no jurisdiction. Lord Kingsdowm, 
in delivering judgement, remarked that ‘ the general principle of law 
could not, with any colour of reason, be disputed. The transactions 
of independent States between each other arc governed by other laws 
than tho»e \vhich municipal courts administer. Such courts have 
neither the means of deciding w^hat is right nor the power of enforcing 
any decision which they make.’ It was held that the act complained 
of fell within this principle. ' Of the propriety or justice of that act,' 
remarked Lord Kingsdown, ‘ neither the Court below nor the Judicial 
Committee have the means of forming, or the right of expressing if 
they had formed, any opinion. It may have been just or unjust, 
or impolitic, heneficLa} or injurious, taken as a w'hoJe, to those 
wLose interests are affected. These arc considerations into which 
their lordships cannot enter. It is swlficient to say that, even if a 
wrong has been done, it is a wrong lor which no municipal court ot 
justice can afford a remedy.’ 

In the Ooorg case, Bcfja 0/ Coorg v. Bast India Coinpant/ (i860), 
29 Eoav. 300, the East India Company had made w'ar against the 
Baja of Coorg, annexed his territory, and taken his property, including 
some of the Company’s notes. The raja tiled a bill against the East 
India Company, but it was held that the Company had acted in their 
sovereign capacity, and the bill was dismissed. 

In the Delhi case, Baja Salig Bam v. Secretary 0/ Stale for India hi 
Council (1872), L. R. Ind. App. Supp. VoL, p. 119, the question 'w&a 
as to the validity of the seizure, after the Indian Mutiny, of estates 
formerly belonging to the titular King of Delhi. Here also it w^as 
held that the seizure was an. act of State, and as such was not to be 
questioned in a municipal court. 

In Sirdar Bhagwart Singh v. Secretary of State for India in Council 
(1874), L. R. 2 Ind. App. Cas. 38, an estate belonging to a former chief 
iu the Punjab had been seized by the CVowii, and the question waa^ 
whether it had been so seized in right of conquest or hy virtue of a legal 
title, sueh as lapse or esehcat. It was held that the seizure had been 
made in right of conquest, and as such must be regarded as an act of 
and not Jiable to be questioned in a municipal court. 

Forester and others v. Secretary of Stale for India in Council (1872), 
L. R. Ind. App. Supp, YoJ., p. 20, i*5 a case on the other side of the line. 
In this case the Govermnent of India had, on the death of Begum 
vSuniroo, resumed property formerly belonging to her, and the legality 
of their action was questioned by her heirs. It appeared that the 
Begum had very nearly, but not quite acquired the position of a petty 
Indian sovereign, but that she was a British subject at the time of her 
death, and that the seizure in question was not the seizure, hy arbi- 
trary power, of territories which up to that time belonged to another 
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bovereigu State, but was the resumption, umler eolour oi a legal title, ol 
lands previously held from the Government by a .subject under a par- 
ticular tenure, on the alleged determination of that tenure ; and that 
consequently the questions raised by the suit were recognizable by 
a municipal court. 

Dods V. Secretary of State for India in Council (1875), L. K. ly Eq. 509, 
was a case arising out of the extuiotion of a sovereign power in India, 
though not in consequence of hostilities* It was a suit brought in tho 
English Court of Chancery by creditors of the liite King of Oudh against 
tho Secretary of vS-tato as his successor. It was held that as the debt 
had been incurred by the late king in his capacity as aoveroign, and 
could not have been enforced against him as a legal claim, it did not, 
upon the annexation, of the kingdom of Oudh, become a legal obligation 
upon the East India Company, and therefore was not, by the Act of 
1858, transferred as a legal obligation against the Secretary of State ; 
and on this ground a demurrer to the bill w’as allowed. 

In the case of Grant v, Secretary of Stale for J?idia in Council (1877), 
2 G. P. P- 445 ; 46 L. J. C 681, a demurrer was allowed to an action 
by an officer of the East India Company‘s service who had been com* 
pulsorily retired under the order of the Government of India. Here 
the plaintiff ws,s clearly a British subject, but nothing turned upon this. 
For the order was held, as an act of administration in the public service, 
to be within the high powers of government formerly entrusted to the 
East India Company (not as a tradjng company, but as a subordinate 
Government) and now’ to be exercised by the Government of India. 
In effect the question was not of a sovereign act, but of the powers of 
high (but still subordinate) officers of Government. 

In Kinlock v. Secretary of State for India (1879), h. E. 15 Ch. D. i 
and 7 App. Gas. O19, which was one of the Banda and Hirwee cases, 
it was held that a royal warrant granting booty of war to the Secretary 
of State for India in Council in trust to distribute amongst tho persons 
found entitled to share it by the decree of the Court of Admiruity, did 
not operate as a transfer of property, or create a trust, and that the 
defendant^ being merely the agent ot the sovereign, was not liable to 
account to any of the parties found entitled. 

In Walker v. Baird, [1892] App. Cas. 491, which was an appeal to 
the Privy Council from the Supreme Court of Newfoundland, it was 
held that the plea of ^ act of State,' in the sense of an act, the justihea' 
tion of which on constitutional grounds cannot be inquired into, cannot 
b' d n t '(3 b: ween Jlritish ubjpcts m a British colony. In Lhig 
la e aG pi - a i.k ooxupxjt iied 01 ai.eriorcnce wilti his lo bitter it*ctory, 
and ilie deiondant, a captain of one of Her Majesty's pleaded 

that be was acting in the execution of hLs duty, in carrying out an 
agreement between the Queen and the Republic of France. But the 
defence was not allowed. 

In Cook V. Sprigy, [1S99] A. G 572, it was held that grantees of 
concessions made by the paramount chief of Pondolaud could not, 
after the annexation of Pondoland by the Queen, enforce against the 
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Crown the privileges and rights conferred hy the concessions. The 
language used in the Tan j ore case was quoted with approval. 

In West Hand Central Cold Minimj Company Limited v. The King, 
[1905] 2 K, B, 391, it w'af^ heldj on demurrer to a petition of right, that 
damages could not be recovered against the Crown in respect of gold 
‘ commandeered * hy the Boer Government before the annexation of 
the TransvaaL 

Tbe facts in Dhuleep Bixigh's ease, Saluman^. Secret of tilate fur 
India in Council, [1905] 1 K. B. 613, resembled those in the Tanjorc 
c^se. When the Punjab was annexed, the East India Company con 
hscated the State property, granted Dhuleep Singh a pension for life, 
assumed the custody of his person during his minority, and took 
possession of his private property. It was held that these w^cre acts 
of State, and that an action would not lie against the Secretary of 
State in Council for arrears of the pension and for an account of the 
personal property. 

On ‘ acts of State,’ see further, Mayue, Criminal Law of India, 
pp. 318 sqq., the article ‘Act of State’ in the Encyclopaedia of ihe 
Laws of England, and the cases collected in the notes on The Queen v. 
The Commissioners of ihe Treasury, L. R. 7 Q. B. 387, in Campbell’s 
Ruling Cases, vol. i. pp. 802 sqq. The notes on Indian cases in that 
volume have been partially reproduced above. Mr, Harrison Moore’s 
recent essay on Act of Slate in English Law (London, 1906) covers 
wider ground, and touchea on many points in the ‘ troublesome 
borderland of law and politics.’ 

In suits or actions against the Secretary of State for breach of con- 
tract of service, regard must also be had to the principles regulating the 
tenure of servants under the Crowm (see note on s. 21 above). 

And, finally, the liability of the Secretary of State in Council to be 
sued dues nob deprive the Crown of the privileges to which it is entitled 
by virtue of the prerogative. In. Ganpat Palaya v. Collector of Canara 
L. R.. I Bom. 7, the priority of Crown debts over attachment 
was maintained, and West, J., said — ‘ It is a universal rule that pre- 
rogative and the advantages it afiords cannot be taken aw^ay except by 
the consent of the Crown embodied in statute. This rule of inter- 
pretation is well established, and applies not only to the statutes passed 
by the British, ^ut also to the Acts of the Indian Legislature framed 
with constant reference to the rules recognized in England.’ 

As to the legal liability of a colonial governor, Sir W. Anson says — 
He can be sued in the courts of the colony in the ordinary form of 
J)roceuure. Vthether the cause of action springs from liabilities in- 
curred by him in his private or in his public capacity, this rule would 
appear to hold good. Though he represents the Crown he has none 
of the legal irresponsibility of the sovereign within the compass of his 
delegated and limited sovereignty.’ Law and Custom of the Constii'w- 
tion, 3rd ed., vol. ii. pt. ii. p. 81, See Hill v. Blgge, 3 Moore P. C. 465 ; 
Musgrove v. Pulido, L. R. 5 App. Cas. 102 ; Nireaha Tamaki v. Baker, 
App. Cas,, [1901] pp. 561, 576, and Keith, Responsible Government in 
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ihe Dominions^ vol. i. pt. ii. cliaix li. Tlie position of the Lord- Lieutenant 
of Ireland appears to ]]e different. Set Anson, ib. 

The procedure in suits against the Government in India is regulated 
by Order xxvh in the first schedule to the Code of Civil Proceduri' 
(Aot V of 19D8). 


part IV 

The Go\EiiNOK-GBNEKAL IN Council. 

General Fowers of GoveTnor -General in (Joumil, 

36. — (i) The «uperintenden(5e, direction^ and control of the 
civil and military government) of BritiBh India is vested in 
the Governor-General of India in Council (^/). 

( 2 ) The Governor-General in Council is required to pay 
due obedience to all such orders as he may receive from the 
Secretary of State [b). 

(u) It is difficult to reproduce with accuracy enactments which regu- 
lated the powers and duties of the Covemor -General and his Council 
in the (lays of the East India Company. 

Section 9 of the Regulating Act of i/yj (13 Geo. Ill, c. 63) enacts 
that ' the said governor-general and council ’ (i. e. the Governor- General 
and Council of hengai), ‘ or the major part of them, shail have . • . 
power of superintonding and controlling the presidencies of Madras. 
Bombay, and Bencoolen respectively, so far and in so much as that it 
shall not be lawful for any president and council of Bladras, Bombay, 
or Bencoolen ’ to make war or treaties without the previoufe consent 
of the governor -general and council, except in cases of imminent 
necessity ox of special orders from the Company, ftoe s, 49 of this 
Digest, Section 59 of the Charter Act of 1833 (3 & 4 Will IV, c. 85) 
declared that ‘The suporintendeiice, direction, and control of the 
whole civil and mditary government of all the said temtories and 
revenues in India snail be and is hereby vested in a governor-general and 
cauneillors, to be styled ‘‘ The Governor- General of India in Council.” ’ 

Since India has been, placed under the direct government of the 
Crown the governor' general has also been viceroy, as the representative 
oi the sovereign. Lord Canning vras the first viceroy. ^ 

The Governor-General in Council is often described as the Govern* 
jnent of India, a description which is recognized by Indian legislation 
(X of 189/3 s. 3 (22) ). 

Of course the reproduction of statutory enactments embodied in thii? 
Digest is not an exhaustive statement of the powers of the Governor- 
General in Council. For instance^ the powers of the Government of 
India, as the paramount authority in India, extend beyond the 
ut British India. 
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Again, the Governor- Cfencral in Council, asj representing the Cro\^u 
in India, enj oys, in addition to any statutory powers, such of the powers, 
prerogatives, privileges* and immunities appertaining to the Crown 
aa are appropriate to the case and consistent with the system of Jaw 
in force in India. Thus it has been decided that the rule that the 
Crown is not bound by a statute unless oxpresi^ly named therein applies 
also in India, See Secretary of State for India v. Bombay Landing and 
Shipping Company, 5 Bom. H* C. llcp. O, C. J. 23 ; Ganpat Pataya v, 
Collector of Canara, J. L, R. J Bom. 7 ; The Secretary of State for India 
V, MaithurahJmi, I. L. R. 14 Bom. 213, 218 ; Bell v. Municipal Cem- 
missioners for Madras, I. L. R. 25 Mad. 457. The Governor- General 
in Council has also, by delegation, powers of making treaties and 
arrangements with Asiatic States, of exercising jurisdiction and other 
powers in foreign territory, and of acquiring and ceding territory. 
See Dainodhar Khan v, Deoram Khanji, I. L. R, i Bom. 367, L. R. 
2 App. Cas. 332 ; Lachini Jsarayan v. Baja Praiab Singh, I, B. K. 
2 All. I ; Hemchand Devekand v. Azam Sakarlal Chhotamlal and The 
Taluka of Kotda Satigani v. The State of GondaU A, C., [1906] 212, and 
below, p. 417, Moreover, the Gov^erament of India hafi powers, 
rights, and privileges derived, not from the English Crown, but from 
the native princes of India, whose rule it has superseded. For instance, 
the rights of the Government in respect of land and minerals in India 
are dilferent from the rights of the Crown in respect of land and minerals 
m England. Whether and in what cases the Governor- Gen oral has the 
prerogative of pardon has been questioned. The pow er is not expressly 
conferred on him by his w’arrant of appointment, but it would he strange 
if he had not a powder possessed by all colonial governors. However, 
the power of remitting sentences under the Code of Criminal Procedure 
makes the question of little jwactical importance. As to the preroga* 
fives of the Crown in India and elsewhere, see Chitty, Prerogatives of 
the Crown ; Forsyth, Cases and Opinions, chap, v ; and Campbell’s 
Bnhny Ca^es, voJ, viii. pp. 150-275. 

The Madras and Bombay Armies Act, 1893 (5^ ^ 57 Viet. c. 62), 
took away the military control and authority previously exercisablo 
by the Governments of Madras and Bombay. As to the powder of 
the governor-general to grant military commissions, see the note 
below, p. 295, 

(&) This reproduces part of s, 9 of the Regulating Act (13 Geo. Ill, 

G3), w^hich directs that ‘ the said governor-general and council for 
Jhe time being shall and they are hereby directed and required to 
^bey all such orders as they shall receive from the Court of Directors 
of the said united Company.’ Thi.s enactment was necessary at a time 
w^hen the relations to be regulated w'^ero those betw'cen the statutory 
governor-general and his council on the one hand and the directors 
of the Company on the other, and, being still on the statute book, is 
Reproduced hero. But, of course, the relations between the Secretary 

State and the Government of India are now regulated by constitu- 
tional usage. 
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Tk e. (Jo vernor- (Jeneral . 

37. The Governor-General of India ih appointed by Hi^ 
general!^ Majesty by warrant under the Koyal Sign Manual. 

& 2j The appointment of the governor-general is made on the advice 

, of the Prime Minister. 
lOO, 8, 29.J 

The governor-general usually holds office for a term of five years. 
As to his resignation, see below, s. 82. 


Constitu- 
tion of 
govemor- 
generars 
council. 


Ordinary 
meniberb 
of council, 

l2J & 2'J 
Viet. c. 
106, 6. 7, 
24 & 25 
Viefc. c. 

67, fiS. 3- 
32&33 
Viet. c. 

97, B. 8. 

37 <fe 5« 
Viet, c. 

91, 8. I. 

4Edw.VJJ. 
0. 26.] 


The Council of the Cover nor-OencraL 

38, The council of the Governor-General of India, as con 
stituted for executive purposes, consists of the ordinary mem- 
bers, and of the extraordinary member (a) (if any) thereof (6). 

(a) See s. 40. 

(&) This section does not reproduce any specific enactment, but 
represents the existing Jaw. 

39. — (i) The ordinary members of the govemor-generars 
(joimcil are appointed by His Majesty by warrant under the 
Royal Sign Manual. 

(2) The number of the ordinary members of the governor- 
generaVs council is five, or, if His Majesty thinks fit to appoint 
a sixth, member, vsix (a). 

(3) Of the ordinary members of the governor- general’s 
council, three must be persons who at the time of their 
appointment have been for at least ten years in the service 
of the Crown in India, and one must be a barrister of 
England or Ireland, or a member of the Faculty of Advocates 
of Scotland, of not less than five years’ standing (6). 

(4) If any person appointed an ordinary member of th^^ 
governor -generars council is at the time of his appointment 
in the military service of the Crown, he may not, during his 
continuance in office as such member, hold any military 
command or be employed in actual military duties (c) . 

(a) The number is at present six. The power given by 37 & 38 Viet, 
c. 91 to appoint a sixth member specifically lor public works purposes 
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was made a general power by 4 Eclw. VII c. 26. Under existing arrange- 
ments the business of the Gov^emment of India is distributed between 
nine departments^ — Finance, Foreign, Home, Legislative, Revenue and 
Agriculture, Public Works, Commerce and Industry, Army, Education. 
Of these the Foreign Department is under the immediate super- 
intendence of the governor-general, and the Army Department is under 
the commander-in- chief of His Majesty‘s forces in India (sec s. 40 of 
Digest). The charge of the other departments is distributed between 
the other members of council. 

The term of office of a member of council is hy custom five years. 
As to leave of absence, resignation, and conditional and temporary 
appointments, see below, ss. 81-87. 

(b) The member of council who is required to hold these qualifica- 
tiouja is umally styled the Tmeiaber. The first holder of the post 
was Lord Macaulay. He and his successors, down to 1853, were not 
members of the executive council, and his duties during this period 
are described hy Sir Barnes Peacock in a minute of November 3, 1859, 
and by Sir H. S. Maine in his minute of May 5, 186G (Minutes, No. 42). 
By the Act of 1853 (16 & 17 Viet. c. 95) he was placed in the same 
position as the other ordinary members of the governor-general’s 
council, He is at the head of a department of his own, the Legislative 
Department, which was formerly a branch of the Home Department, 
but which was, in pursuance of Sir H. S. Maine’s recommendations 
(see Minutes by Sir H. S- Maine, No. 84), constituted a separate depart- 
ment in 1869. The duties of this department, and its relation to the 
other branches of the Government of India, are regulated by the rules 
and orders for the transaction of business in the council of the governor- 
general. Practically, its functions are to prepare the drafts of all 
legislative measures introduced into the governor -general’s council, 
to consider, and in some cases to settle, the form of regulations sub- 
mitted Under the Government of India Act, 1870 (33 Viet. c. 3), and 
of the rules and regulations made under powers given by Acts of the 
governor-geneTars council, to consider Bills and Acts of the local 
legislatures with reference to penal clauses and other special points, 
and to advise other departments of the Government on various legal 
questions. The law member of council takes charge of some of the 
Bills introduced into the governor-generiil’s council, and is a member 
and usually chairman of the select committees to which those Bills are 
referred. As to the general nature of his work, see the chapter on 
Legislation under Lord Mayo, contributed by Sir James Fitz James 
Stephen to Sir W. W. Hunter’s Life of Lord Mayo (vol. li. chap, viii). 
See also Sir H. S. Maine’s Minute of t86S on Over -legislation (Minutes, 

204). 

(c) The military supply department and the office of the member in 
charge of that department have now been abolished. See East India 
(Army Administration) Report, 1909. Cd. 4574. A sixth member, 
placed in charge of the subject of education, wa«i added in 1910, 
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40. — (i) The Secretary of >State in Council may, if he 
thinks fit, appoint the commancler-in-chief for the time being 
of His Majesty^ s forces in India an extraordinary member 
of the governor- general's council, and in that case the coiu- 
mandcr-iti-cMef has rank and precedence in the council next 
after the governor- general (a). 

(2) Wiien and so long as the governor general and his 
council arc in any province administered by a governor in 
council, the governor of that province is an exfraordinavy 
\nember of the governor- goneraFs council {h ) . 

{a) In practice, the commander-in- chief is always appointed an 
extraordinary member of council. Under regulatioufi made in igot; 
he is in charge of the army department. 

(6) In practice, meetings of the governor-general and his council 
are not held within the presidencies of Bengal, Madras, and Bombay. 

41. — (i) The governor-general's council hold ordinary 
meetings, that is to say, meetings for executive purposes ; and 
legislative meetings, that is to say, meetings for the purpose 
of making law>s. 

(3) The ordinary and extraordinary members of the governor- 
generaFs council are entitled to be present at all meetings 
thereof. 

This section does not reproduce any specific enactment, but repre- 
sents existing law and practice. 

42. — (i) The ordinary meetings of the governor-general's 
council are held at such places in India (a) as may be ap- 
pointed by the Governor-Creneral in Council. 

(3) At any ordinary meeting of the governor-generars 
council the governor-general or other person presiding and 
one ordinary member of his council may exercise all the^ 
functions of the Governor-General in (buncil {b). 

{a) The expression used iu the Act of i86r is ‘ within tlie territories 
of India,’ which, perhaps, means British India, [n practice, the meet- 
ings of the council are held at Delhi and Simla. 

(6) The Act of 1793 (33 Geo. IIT, c, 52, s. 38) directs that " the 
(lOvernor-General and councillors of Fort William, and the several 
governors and councillors of Fort Saint George and Bomba}'-, shall at 
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thoir respective council boards proceed in the first i)lace to the con- 
sideration of such matters as shall he proposed by the governor-general 
or by the governors of the said presidencies respectively, and as often 
as any matter or question shall be propounded by any of the said 
councillors it shall be competent to the said governor-general or governor 
respectively to postpone and adjourn the discussion thereof to a future 
day, provided that no such adjournment shall exceed forty-eight hours, 
nor shall the matter or question so proposed be adjourned more than 
twice without the consent of the councillor who proposed the same.’ 

This enactment, though not specifically repealed, is practically 
superseded by the rules and orders made under the Indian Councils 
Act, 1861, and therefore is not reproduced in the Digest. 

The governor-general, when present, presides. He must now, 
under the Indian Councils Act. 190Q (q Edw. Vlt, c. 4, s. 4) appoint 
a vice-president, 

43 . — (i) All orders and other proceedings of the Governor- Busi- 
General in Council must he expressed to be made by the Q^vemor 
Governor-General in Council, and must be signed by a 
secretary to the Government of India, or otherwise as the [33 Gloo 
Governor-General in Council may direct (a). s. 39. ^ ’ 

(2) The governor-general may make rules and orders (6) 

for the more convenient transaction of business in his council, ^ 55 ’ s. 79. 

, 24 & 25 

other than the business at legislative meetings, and every Viet. c. 

order made or act done in accordance with such rules 

orders must be treated as being the order or the act of th(‘ 

Governor- General in Council. 

(a) Under the Act of 1793 (33 Geo. Ill, c. 52, s. 39) the signature 
referred to is that of ' the chief secretary to the council of the presi. 
dency.’ 

Under the Act of 1813 (53 Geo. Ill, c. 155, s. 79) orders or procccding.s 
may be signed cither by the chief secretary to the Government of the 
said presidency, or, in the absence of such chief secretary, by the 
principal secretary of the department of such presidency to which such 
cjrders or procecilings relate. 

I'nder Act II of 1834 of the Indian Legislature, each of the secretaries 
the Government of India and to the Government of Fort William 
in Bengal is declared to be competent to perform all the duties and 
exercise all the powers which by any Act of Parliament or any regula- 
tion then in force were assigned to the chief secretary to the Govern- 
ment of Port William in Bengal, and each of the secretaries to the 

TO\emments of Fort St. George and Bombay is declared to be com- 
petent to perforin all the duties and exerci.se all the powers which by 
any such Act or regulation were as5>jgned to the chief secretaries to the 

mternments of Fort St. George and Bombay respectively. 
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Under these circumstances this section of the Digest probably repre- 
sents the form in which Parliament would re-enact the existing statutory 
provisions, especially as they are provisions which may be modified 
by Indian Acts. See 24 & 25 Viet. c. 67, s. 22. 

In practice, orders and proceedings are signed by the secretary of 
the department to which they relate. 

(6) The rules and orders made under this section appear to be treated 
by the Government of India as confidential, and have not been pub- 
lished, The most important effect of the section has been to facilitate 
the departmental transaction of business. 


Procedure 44 . — (i) At any ordinary meeting of the governor- 

diff^enco council, if any difference of opinion arises on any 

of opinion, question brought before the council, the Governor-General 
[13 Geo. 

HI, c. 63, in Council is bound by the opinion and decision of the 
3 & 4 majority of those present, and if they are equally divided the 

governor-general, or other person presiding, has two votes or 
s. 48.] the casting vote. 


HI c^5''> Provided that whenever any measure is proposed before 

ss. 47, 48, the Govern or- General in Council whereby the safety^ tran- 

49 * A 

33 & 34 quillity, or interests of British India, or of any part thereof, 
c 3^*a, 5 ] in, the judgement of the governor-general, 

essentially affected, and he is of opinion either that the 


measure proposed ought to be adopted and carried into execu- 
tion, or that it ought to be suspended or rejected, and the 
majority present at a meeting of the council dissent from 
that opinion, the governor-general may, on his own authority 
and responsibility, adopt, suspend, or reject the measure in 
whole or in part. 


(3) In every such case any two members of the dis- 
sentient majority may require ‘.that the adoption, sus- 
pension, or rejection of the measure, and the fact of 
their dissent, be notified to the Secretary of State, and the^ 
notification must be accompanied by copies of any minutes 
which the members of the council have recorded on the 


subject. 

(4) Nothing in this section empowers the governor- general 
to do anything which he could not lawfully have done with 
the concurrence of his council. 
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The Regulating Act of 1773 (13 Geo. HI, c. 63, s. S) provides that 
‘in all cases whatever wherein any difference of opinion shall arise 
upon any question proposed in any consultation, the said governor- 
general and council shall he bound and concluded by the opinion and 
of the part of tho^ Asvd if it shall h^ppeii 

that, by the death or removal, or by the absence of any of the members 
of the said council, such governor-general and council shall he equally 
divided, then, and in every such case, the said governor -gcnexal, or, 
in his absence, the eldest councillor present, shall have a casting vote, 
and his opinion shall be decisive and conclusive.’ 

The Charter Act of 1S33 (3 & 4 Will. IV, c. 85, s. 48) enacts that 
‘ in every case of difference of opinion at meetings of the said council 
where there shall be an equality of votes, the said governor-genera] 
shall have two votes or the casting vote/ 

The difficulties which Warren Hastings encountered in his council 
under the Act of 1773 are well known, and Lord Cornwallis stipulated, 
on his appointment, that his hands should be strengthened ; accord- 
ingly by an Act of 1786 (j6 Geo. Ill, c. 10) the governor-general was 
empowered in special cases to override the majority of his council and 
act On his own responsibility. (See above, p. 67-) 

The provisions of the Act of 1786 were re-enacted by ss. 47, 48, and 
49 of the Charter Act of 1793 (33 Geo. Ill, c. 52), which are still in 
force, and which run as follows . — 

"47. And whereas it will tend greatly to the strength and security 
of the British possessions in Tndia, and give energy, vigour, and dispatch 
to the measures and proceedings of tho executive Government within 
the respective presidencies, if tho Governor-General of Fort William 
in Bengal and the several governors of Fort Saint George and Bombay 
were vested with a discretionary power of acting without the con- 
currence of their respective councils, or forbearing to act according to 
their opinions, in ca^es of high importance, and essentially affecting 
the public interest and \Yclfarc, thereby subjecting themselves person- 
ally to answer to their country for acting or forbearing to act : Be 
i't> enacted, that when and so often as any moasiirc or question shall 
be proposed or agitated in tho Supremo Council at Fort William in 
Bengal, or m cither of the counciL of Fort Saint (Jeorge and Bombay, 
whereby the interests of tho said united Company, or the safety or 
tranquillity of the British possessions in India, or in any part thereof, 
are or may, in the Judgement of the goA'ernor -general or of the said 
governors respectively, bo essentially concerned or affected, and tho 
said -general ox sneh goTemor^ xespBctively shall be oi opmlon 

that it will be expedient, either that the measures so proposed or 
agitated ought to be adopted or carried into execution, or that the 
same ought to be suspended or wholly rejected, and the several other 
members of such council then present shall differ in and dissent from 
such opinion, the said governor-general or such governor and the other 
members of the council shall and they are hereby directed forthwith 
mutually to exchange with and communicate in council to each other, 
1691 
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in writing under their respective hands (to 'be recorded at large on 
thoir secret consultations), the respective grounds and reasons of their 
respective opinions ; and if after considering the same the said governor- 
general or such governor respectively, and the other members of the 
said council, shall severally retain their opinions, it shall cand may be 
lawful to and for the said governor- general in the ^>Tipremo Council of 
Fort William, or either of the said governors in iheir respective councils, 
to make and declare any order (to be signed and subscribed by the said 
governor-general or by the governor making the same) for suspending 
or rejecting the measure or question so proposed or agitated, in part 
or ia whole, or to make and declare such order and resolution for 
adopting and carrying the measure so proposed or agitated into execu- 
tion, as the said governor- general or such governors in their respective 
councils shall think fit and expedient; which said last -mentioned 
order and resolution so made and declared shall be signed as well by 
the said governor-general or by the governor so making and declaring 
the same as by all the other members of the council then present, and 
shall, by force and virtue of this Act, be as effectual and valid to all 
intents and purposes as if all the said other members had advised the 
same or concurred therein ; and the said members in council, and all 
officers civil and military, and all other persons concerned, shall he 
and they are hereby commanded, authorized, and enjoined to be 
obedient thereto, and to be aiding and assisting in their respective 
stations in the carrying the same into execution. 

‘48. And ► . . that the governor- general or governor who shall 
declare and command any such order or resolutioji to be made and 
recorded without the assent or concurrence of any of the other members 
of council shall alone bo held responsible for the same and the con- 
sequences thereof. 

‘49. Provided always . . . that nothing in this Act contained shall 
extend or be construed to extend to give power to the said Governor- 
General of Fort William in Pengal, or to either of the said governor^! 
of Fort Saint George and Bombay respectively, to make or carry Into 
execution any order or resolution which coufd not have been ia'^uiiy 
made and executed with the concurrence of the councils of the respective 
Governments or presidencies?, anything herein contained to the con- 
trary notwithstanding.* 

The Government of India Act, 1870 (33 & 34 Viet. c. 3, s, 3), enacts 
that ‘ Whenever any measure shall be proposed before the Governor- 
General of India in Council, whereby the safety, tranquillity, or interests^ 
of the British possessions in. TtidLa, or any part thereof, are or may he, 
in the judgement of the said governor-general, essentially affected, 
and he shall be of opinion either that the measure proposed might be 
adopted and carried into execution, or that it ought to be suspended 
or rejected, and the majority in council then present shall dissent from 
such opinion, the governor- general may, on his own authority and 
responsibility, suspend or reject the measure in part or in whole, or 
adopt and carry it into execution ; but in every such case two members 
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of the dissentient majority may require that the said suspension, 
rejection, or axloption, as well as the fact of their dissent, shall bo 
notified to the Secretary of State for India ; and such notification shall 
bo accompanied by copies of the minutes (if any) which the members 
of the council shall have recorded on the subject.’ 

This enactment practically supersedes, but does not expressly repeal, 
the enactments in the Act of 1793, but docs not apply to the Govern- 
ments of ^kladras and Bombay. It was under the enactment of 1870 
that Lord Lytton acted in March, 1879, when he exempted certain 
imported cotton goods from customs duty. 

45, — (i) Whenever the Governor- General in Council de- 
clares that it is expedient that the governor-general should 
visit any part of India, unaccompanied hy his council, the 
Governor-General in Council may appoint some member 
of the council to be president of the governor-generars 
council during the time of the visit. 

( 2 ) The president of the govcmor-generars council has, 
during his term of office, the powers of the governor- 
general at ordinary meetings of the governor-generars 
council (a). 

(a) The object of this section is to make provision for the current 
business of Government during the temporary absence of the governor- 
general. The last occasion on which it was put in force was Lord 
Dufferin’s visit to Burma after the annexation of Upper Burma. In 
"^uch cases the governor-general retains his own powers under s. 47 (i). 
This power is not exercised on the occasion of the viceroy’s ordinary 
annual tour. Probably the duty under the Indian Councils Act, 1909 
(9 ^idw. VI r, c. 4, s. 4), to appoint a vice-president makes the power 
unnecessary. 

46. If the governor-general, or the president of the 
governor-generars council, is obliged to absent himself from 
any ordinary meeting of the governor-generars council by 
indisposition, or any other cause, and signifies his intended 
r^bsence to the council, the vice-president, or, in his absence, 
the senior ordinary (a) member present at the meeting presides 
thereat, with the like powers as the governor-general would 
have had, if present. 

Provided that if the govern or-general, or president, is at 
the time resident at the place where the meeting is assembled, 
and is not prevented by indisposition from signing any act 
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of council made at the meeting, the act requires his signature ; 
hut if he declines or refuses to sign it, the like provisions have 
effect as in cases ^vhere the governor-general, when present, 
dissents from a majority of the meeting of the council ( 6 ). 

(fl) The word ‘ ordinary ’ is not ii^ the Act of 1861, but is probably 
implied. The vice-prcsidcnl is appointed under the Indian Councils 
Act, 1909 (9 Edw\ VII, c. 4, s. 4). 

(6) See s. 44. 

47 .-(i) In any case where a president of the council 
may be appointed, the Gover-nor-General in Council may 
by order authorize the governor-general alone to exercise, 
in his discretion, all or any of the powers which might be 
exercised by the rxovern or- General in fJouncj] at ordinary 
meetings (a). 

(2) The governor-general dui^ng absence from his council 
may, if he thinks it necessary, is^sue, on his own responsibility, 
any order which might have l;)een issued by the Govenior- 
General in (buricil to any local Goveriinient, or to any officers 
or servants of the Crown acting under the authority of any 
local Government, without pi-eviously communicating the 
order to the local Government, and any such order is of the 
same force as if made by the Governor-General in Council, 
hut a copy of the order must be ^ent forthwith to the Secretary 
of State and to the local Gov^i-ninent, with the reasons for 
making the order, 

(3) The Secretary of State in Council may by order suspend 
until further order all or any of the powers of the governor- 
general under the last foregoing sub-section, and those powers 
will accordingly be suspended ag from the time of the receipt 
by the governor -general of the order of the Secretary 0^ 
State in Council {h). 

(«) This provKion supplements s. 45. 

(6) The provisions of sub -section <5 (2) and (3) are reproduced from 
ss. 54 and 55 of the Act of 1793 (33 C^eo. Ill, c. 52). But those sections 
were enacted in circumstances very different from those of the present 
time, and are jmictically supersede^ by the enactment reproduced in 
sub- sect ion ( t ). 
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War and Treaties, 

48 —(i) [ct) The Governor-General in Council may not, Restnc- 
without the express command of the Secretary of State in power of 
Council, in any case (except where hostilities have been 
actually commenced, or preparations for the commencement 
of hostilities have been actually made against the British war or 
Government in India or against any prince or »State dependent 
thereon, or against any prince or State whose territories His 
Majesty has engaged by any subsisting treaty to defend or 
guarantee) either declare war or commence hostilities or enter 
into any treaty for making war against any prince or State in 
India, or enter into any treaty for guaranteeing the possessions 
of any such prince or State. 

(2) In any such excepted case the Governor-General in 
Council may not declare war or commence hostilities or enter 
into a treaty for making Avar against any other prince or State 
than such as is actually committing hostilities or making 
pxepaiatiom as aforesaid, and may not make a treaty for 
guaranteeing the possessions of any prince or State except on 
the consideration of that prince or State actually engaging 
to assist His Majesty against such hostilities commenced or 
preparations made as aforesaid. 

( 3 ) When the Governor-General in Council commences any 
hostilities or makes any treaty, he must forthwith communicate 
the same, with the reasons therefor, to the Secretary of State. 

[<i) This section first appeared in Pitt's Act of 1784 (24 Geo. Ill, 
aes.s. 2, c. 25, 8 . 34), and was preceded by the preamble : — ' Whereas 
to pursue schemes of conquest and extension of dominion in India 
are measures repugnant to the wish, the honour, and policy of tins 
.nation.’ (^ee above, p. 64.) It was re-enacted, with the preamble, 

% s, 4> of the Act of 1793, and, as so re-enacted, is still on the statute 
book, it in of historical interest as an expression of the views witli 
which the expansion of the territorial possessions oi the East India 
Company was regarded in the eighteenth centur^^ but as it relates 
only to hostilities against and treaties with the ‘ country princes or 
^Tates in India,’ it is no longer of practical importance. The last 
provision, though expressed in general terms, obviousJy refers to the 

ostilities and treaties referred to in the preceding part. 
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PART V 

Local Governments. 


General. 


49. — (i) Every local Government (a) must obey the orders of 


Relation 
of local 

Govern- the Governor-General in Council, and keep him constantly 
Governor- diligently informed of its proceedings, and is under 


General superintendence and authority in all matters relating to 

Council, the administration of its province. 

[13 Geo. 


III, c. 63 . ( 2 ) No local Government may make or issue any order for 

ti. Q. 

33 Geo. commencing hostilities or levying war, or negotiate or conclude 
llhll 40 , treaty of peace or other treaty with any Indian prince or 
3 (except in cases of sudden emergency or imminent 

IV, c. 85, danger when it appears dangerous to postpone such hostilities 
ss. 65, 67.]^^ treaty), unless in pursuance of express orders from the 

Governor -Greneral in Council or from the Secretary of State, 
and every such treaty must, if possible, contain a clause 
subjecting the same to the ratification or rejection of the 
Governor-General in Council. 


( з ) The authority of a local Government is not superseded 
hy the presence in its province of the governor-general ( 6 ). 

(и) The expression ' local Government ’ is defined by s, 124 to mean 
a governor in council, lieutenant-governor, lieutenant-governor in 
council, or chief commissioner. By the Indian General Clauses Act 
(X of 1897) it is dolined to mean the person authorized by law to 
administer executive government in the part of British India in which 
the Act containing the expression operates, and to include a chiel 
oommisbioiier. As to the existing local Governments, see above, 
p. 14 1. 

(b) This section reproduces enactments which applied to the Govern- 
ments of Madras and Bombay, and were passed with the object of^ 
maintaining juoper control hy the Government of Bengal over the 
Governments of the two other presidencies. Of course the circum- 
stances of the present day are widely diJierent. Some of the provisions 
of the enactments reproduced are omitted, as having been made un- 
necessary by the existence of telegraphic communications, and by 
other alterations of circumstances. For instance, it has not been 
considered necessary to reproduce the power of the governor-general 
to suspend a local Government. 
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Governments of Bengal ^ Madras ^ and Bombay. 

50 . — (i) Tho presidencies {a) of Fort William in Bengal, Fort 
St, George, and Bombay are, subject to the provisions em- 
bodied in this Digest (6), administered by the Governors in 
Council of Bengal, Madras, and Bombay respectively, and are 
in this Digest referred to as the presidencies of Bengal, Madras, 
and Bombay respectively. 

{2) Tho governors of Bengal, Madras, and Bombay are 
appointed by His Majesty by warrant under the Royal Sign 
MannaJ {c}^ 

(3) The Secretary of State may, if he thinks fit, by order, 
revoke or suspend, lor such period as he may direct, the 
appointment of a council for any or all of those presidencies, 
and whilst any such order is in force the governor of the 
presidency to which the order refers has all the powers of 
the Governor thereof in Council (d). 

(4) Except as olherwise declared in this Digest, the Governor 
and Governor in Council of Bengal and the members of that 
Council have, within Bengal, all the rights, duties, fmictions 
and immunities which the Governors and Governors in 
Council of Madras and Bombay and the members of those 
Councils respectively possess. 

(5) The Governor -General in Council may reserve to him- 
isclf any powers which before June 25, 1912, were exercisable 
by him in relation to Bengal, and thereupon those powers con- 
tinue to be exercisable by the Governor-General in Council in 
the like manner and to the like extent as before that date (e), 

(a) The modern presidency of Bengal ia confined within narrower 
limits than the old Bengal presidency, which included all British India 
cutside the presidencies* of Madras and Bombay, The Governments 
of Bengal, Madras, and Bombay occupy a position different from and 
'superior to that of tho other local Governments. The governor is 
3 'ppointed by the Crown, and not by the governor-general ; he is 
'Assisted by an executive council, and he retains the right of com- 
municating directly with the Secretary of State (abo\e, s. 15). 

(^) e. g. to the control of the governor-general. 

(c) Before the Act of 1858 the appomtments were made by the 
ourt of Directors with the approval of tlie Crown* 
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{d) This power was given by fche Act of 3833, but has never been 
exercised. 

(e) The Governor-General in Council has reserved to himself all 
powers exercisable by him in relation to the High Court at Calcutta — 
sec Gazette of India^ Extraordinary, August i, 1912. 

51 . — (i) The ordinary {a) members of the councils of the 
governors of Bengal, Madras, and Bombay are appointed by 
His Majesty by warrant under the Royal Sign Manual. 

(2) The number of the ordinary members of each of the said 
councils is such number not exceeding four as the Secretary 
of State in Council directs (6), 

(3) Two at least of the ordinary members of the said 
councils must be persons who at the time of their appoint- 
ments have been for at least twelve years in the service of 

c,4,s.2.] Crown in India (c). 

(4) Provided that if the commandcr-in -chief of His Majesty’s 
forces in India (not being likewise governor-general) happens 

[33 Geo. to be resident at Calcutta, Madras, or Bombay he is, during 
continuance there, a member of the governor’s council (d). 

(«/) The commanders -in- chief of the Madras and Bombay armies 
might be appointed, and, in fact, were always appointed, extraordinary 
members of the Madras and Bombay Councils. But these offices were 
abolished by the Madras and Bombay Armies Act, 1893 (56 & 57 Viet, 
c. 62). The term ‘ordinary’ is used in this section by way of dis- 
tinction from additional or legislative members (see s. 60). 

(b) The number was reduced from three to two in 1833. The 
maximum -was raised' to four ih 1909, and the number is now three. 

(c) The qualilication under 33 Geo. Ill, c. 52, s. 25, is twelve years’ 
residence in India in the service of the East India Company. The 
quail hcation for membership of the governor -general's council is some- 
what different (s. 39). 

{d) This proviso, which is taken from the Act of 1793, is practically 
inoperative. 

Oidiiiary 52 . — (i) The councils of the governors of Bengal, Madras, 

Tativc^' Bombay hold ordinary meetings, that is to say, meetings 

^ Bengal executive purposes ; and legislative meetings, that is to 

Madras, say, meetings for the purpose of making laws. 

and 

Bombay (2) The ordinary members of those councils are entitled to 

Councils. present at all meetings thereof (a). 
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{a] This section does not reproduce any specific enactment, hut 
represents the existing law. 

53 . The foregoing provisions of this Digest with respect to Procedure 
the procedure in case of a difference of opinion between the diffe^ce 
governor-general and his council, and in case of the governor- 
general being obliged to absent himself from his council by 111,0.52, 
indisposition or other cause, apply, ^viih. the necessary modi- 49,^^' 
fications, in the case of a difference of opinion between the 4 

Governor of Bengal or Madras or Bombay and his council, 2 (2).] 
and in the case of either of those governors being obliged to 
absent himself from his council (a), 

(a) See ss. 44 and 46. Section 44 reproduces 33 Geo. Ill, c. 52, 
sa. 47-49, as modified by 33 & 34 Viet. c. 3, s. 5. The last enactment 
applies only to the governor-generars council, but, as will be seen from 
the note to s. 44, does not substantially modify the Act of Geo. III. 

Under the Indian Councils Act, 1909 (9 Edw, VII, c, 4, s. 4), as applied 
by the Government of India Act, 1912 {2 & 3 Geo. V, c- 6, s. i (i) ), the 
Governors of Bengal, Madras, and Bombay must appoint vice-presidents 
of their councils. 


54 . — (l) All orders and other proceedings of the Governor of 
Bengal in Council, of the Governor of Madras in Council, and 
of the Governor of Bombay in Council must be expressed to 
)>e made by the Governor in Council, and must be signed by 
a secretary to the Government of the province, or otherwise 
as the Governor in Council may direct (a), 

(2) The governors of Bengal, Madras, and Bombay respec- 
tively may make rules and orders for the conduct of business 
in their respective councils, other than the business at legis- 
lative meetings, and every order made or act done in accord- 
ance with such rules and orders is deemed to be the order or 
the act of the Governor in Council. 

(ct) See note on s. 43. 
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Lieuietiant-Governon<hips atid other Provinces, 

55.— (I) The provinces («) known as the United Pro- Bieuten- 

ant-go- 

Vinces of Agra and Oudh {b), the Punjab (c), Burma (c), and veniors. 
Bihar and Orissa (a) are, subject to the provisions of this ^ni.^IV, 
Digest, governed by lieutenant-governors (a). a. 2 
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(2) Every lieutenant-governor of a province in India is 
appointed by the governor-general, subject to the approval 
of His Majesty 

(3) A lieutenant-governor must have been, at the time of 
bis appointment, at least ten years in the service of the Crown 
in India (e). 

(4) The Governor -General in Council may, with the ap- 
proval of the Secretary of State in Council, declare and limit 
the extent of the authority of any lieutenant-governor (/). 

(a) By s. 16 of the Govenimcnt of India Act, 1853, ^ho Court of 
Directors were authorized to declare that the Governor- General of 
India should not he Governor of the Presidency of Fort William in 
Bengal, hut that a separate governor should be appointed for that 
presidency, and in that case a governor was to be appointed in like 
manner as the governors of Madras and Bombay, and the governor - 
general’s powder of appointing a deputy-governor gf Bengal was to 
cease. But unless and until a separate governor of the presidency 
ivas 60 constituted, the Governor- General in Council might appoint 
any servant of the Company ^Yho had been ten years in its service in 
India to be lieutenant -go veruor of such part of the territories under 
the Presidency of Port William in Bengal as, for the time being, might 
not be under the Lieutenant-Governor of the North-Western Provinces. 
'The i^roject of coubtituting a new governorship was abandoned, and 
under the alternative pow'cr a lieutenant-governor of the Lo\ver Pro- 
vinces of Bengal (now commonly known as Bengal) w^as appointed in 
1854. In October, 1905, a new jirovince was tornied by detaching 
the eastern part of Bengal from the rest of the province and uniting it 
with Assam under a lieutenant-governor. See Act VII of 1905. In 
1913 Bihur, Chota Nagpur, and Orissa w^ere constituted into a separate 
lieutenant -governorship, under the name ‘ Bihar and Orissa.’ Assam 
was constituted a chief commissionership, and the rest of Bengal was 
constituted a governorship. (See above, p. 128, 129.) 

The Indian Councils Act, 1909 (9 Edw. VII, c. 4), gives power to 
constitute executive councils for assisting a lieutenant-governor in the 
executive government of his province (s. 3), and requires a lieutenant- 
governor to appoint a I'ice -president of his council (s. 4). Section 3 (i ) 
of the Act of 1909 is superseded as to Bengal by s. i of the Government 
of India Act, 1912 (2 & 3 Geo. V, c. 6), and is applied by s, 2 of the 
latter Act to Bihar and Orissa. An executive council has been 
appointed for Bihar and Orissa. (See above, p. 132.) 

(b) The lieutenant -governorship of the North-Western Provinces 
W'as of earlier date than the lieutenant-governorship of Bengal, and 
was constituted under an Act of 1835 {5 &6 Will, IV, c. 52). The 
Act of 1833 had directed the division of the Presidency of Bengal into 
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two distinct presidencies^, one to bo styled the Presidency of Port 
William, the other the Presidency of Agra. The Act of 1835 authorized 
the Court of Directors to suspend these provisions, and directed that 
during the period of suspension the Governor-General in Council might 
appoint any servant of the Company who had been ten years in its 
service in India ‘ to the ofhee of Lieutenant-Governor of the North- 
Western Provinces now under the Presidency of Port William in 
Bengal/ a designation then appropriate, but since made inappropriate 
by the armoxation of the Punjab. Power was also given to declare 
and limit the extent of the territorios so placed under a lieutenant- 
governor, and of the authority to be exercised by him. The arrange- 
ments thus temporarily made by the Act of 1835 were continued by the 
Act of 1853 (16 & 17 Viet. c. 95, s. 15). A lieutenant-governor of the 
North-Western Provinces was first appointed by notification, dated 
February 29, 1836 (Calcutta Gazette for March 2, 1836, second supple- 
ment). This notification merely gave the lieutenant-governor the 
powers of the Governor of Agra, and those powers, as defined by 
3 & 4 Will. IV, c. 85, did not include any of the powers of the Governor- 
General in Council under the Bengal Regulations. The power given 
by the Act of 1835 to define the authority of the lieutenant-governor 
was repealed by the Statute Law Revision Act, 1890. 

The Lieutenant-Governor of Ihe NorthAVestern Provincci^ used to 
be also Chief Commissioner of Oudh. In 1901, when the North-West 
Frontier Province was constituted, the old North-Western Provinces 
were united with Oudh under a lieutenant-governor, and the two 
provinces were designated the United Provinces of Agra and Oudh. 
The union was confirmed by Act VII of 1902. 

(c) Section 17 of the Act of 1853 (to & 17 Viet. c. 95) enacts that : — 
It shall be lawful for the Court of Directors of the said Company, 
under such direction and control, if and when they think fit, to con- 
stitute one new presidency within the territories subject for the time 
t\> the goTemment oi the said Company, and to dcciaTo and 
appoint what part of such territories shall be subject to the govorn- 
ment of such new presidency ; and unless and until such new presidency 
be constituted as aforesaid, it shall be lawful for the said Court of 
Directors, under such direction and control as aforesaid, if and w*hcn 
they think fit, to authorize (in addition to such appointments as arc 
hereinbefore authorized to be continued and made for the territories 
iiow' atid heretofore under the said Presidency of Fort Wfilliam) the 
, appointment by the said Governor- General in Council of a lieutenant- 
governor tor any part of the territories for the time being subject to 
the governniont of the said Company, and to declare for wdiat part 
of the said territories such lieutenant-governor shall be appointed, and 
the extent of his authority, and from time to time to revoke or alter 
^ny such declaration/ 

The power of constituting a new presidency w^as not exercised, but 
that of appointing a new lieutenant-governor was exercised in 1859 
by the appointment of Sir John Lawrence as Lieutenant-Governor 
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of the Punjab, The rule of construction applied to recent Acts of 
Parliament by s. 32 of the Interpretation Act, 1889 (52 & 53 Viet. 

63), does not apply to the Act of 1853, and, apart from this, the 
power of appointing fresh lieutenant-governors under the Act of 1853 
was probably exhausted by the constitution of a lieutenant -governor- 
&hip of the Punjab. Further powers of constituting lieutenant- 
governorships are given by s. 46 of the Indian Councils Act, 1861 
(24 & 25 Viet. c. 67), but apparently are exercisable only when a new 
legislative council is established. See the note on s. 74 below. It 
was under these further powers that in 1897 Burma, in 1905 Eastern 
Bengal and Assam, and in 1912 Bihar and Orissa, were constituted 
lieutenant -governorships . 

(d) See 21 & 22 Viet. c. 106, s. 29. 

(e) This jirovision applies in terms only to the lieutenant -go veriiors 
oi Bengal and the North-Western ’Provinces (now united with Oudh), 
but its operation has been perhaps extended by the final words ot 
21 & 22 Viet, c. 106, s. 29. 

(/) This sub-section reproduces s. 4 of the Act of 1854 (17 & 18 Viet, 
c. 77), which, however, applies in terms only to the tw'o older lieutenant - 
governorships, the language being : ' It shall be la^vful for the said 
CTOvernor- General of India in Council, with the like sanction and 
apx)robation [i. e. of the Court of Directors and the Board of Control], 
from time to time to declare and limit the extent of the authority 
of the Governor in Council, Governor, or Lieutenant-Governor of 
Bengal, or of Agra, or the North-Western Provinces, who is now, or 
may be hereafter, appointed.’ But a power to alter the limits of pro- 
vinces is given by other enactments. See s, 57 below'- 


Power to 56. The Governor- General in Council may, with the ap- 

territory Secretary of State, and by notification in the 

under Gazette of India, take any part of British India under the 
authority ^ 

of Cover- immediate authority and management of the Govertior- 
Gyneral in General in Council, and thereupon give all necessary orders and 


Council. 
[17 &r 18 

Viet. c. 
77, s- 3-] 


directions respecting the administration of that part, or other- 
wise provide for the administration thereof. 

There L reason to believe that the enactment reproduced by this 
section was passed in consequence of a muiule of Sir Barnes Peacock, 
forming an enclosure to a dispatch from the Govommeut of India,, 
dated July 16, 1852, and that it was mainly designed to give the 
Governor- General in Council the power which, according to Sir Barnes 
Peacock, he had not, of taking under his immediate executive control 
territory which formed part of some one of the presidencies. The 
section has been thus applied in various cases. Thus Arakan, which 
was originally annexed to Lower Bengal, was under this section taken 
into the hands of the Governor-General in Council and annexed to 
British Burma Foreign Department Notification, No. 30 (Political)^ 
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dated January i6, 1862). The province of Assam was constituted by 
removing it under this section from the lieutenant -governorship of 
Bengal, taking it under the Governor- General in Council, and con- 
stituting it a chief commissionersliip, the regulation district of Sylhet 
being subsequently added to it in the same manner (Home Department 
Proclamation, 579, February 6, 1874 ; and Notification No. 3S0, of 
same date ; also Notification No. 2344 of September 12, 1874). 

On the other hand, when the chief commis-sioner^hips of Oudh, the 
Central Provinces, and British (now Lower) Burma were constituted 
out of territories vested in the Governor-General in Council, the pro- 
cedure was merely the issue of a resolutiou reciting the reasons for 
establishing the chief commissionership, defining the territories included 
in it, and specifying the stafi appointed, no reference being made to 
any statute (Foreign Department letter to Chief Commissioner of 
Oudh, No. 12, dated February 4, 1856, and Foreign Department 
Resolution, No. 9, dated November 2, i86r, and No, 212, dated January 
31, 1S62), 111 the same way repeated changes have been made by 

executive orders in the government of the Andaman Islands. 

The view taken by the Government of India is that the section does 
not apply to territories already included in a chief commissionership, 
this description of torritory being, according to the practice of the 
Indian Legislature, always treated as already under the immediate 
authority and management of the Governor- General in Council, and 
therefore not capable of being placed under his authority and manage- 
ment by proclamation. A chief commissioner merely administers 
territory on behalf of the Governor-General in Council, and the Governor- 
General in Council does not divest himself of any of his iiowers in 
making over the local administration to a chief commissioner. 

Although, however, the territory comprised in a chief commissioner- 
ship may be technically under the immediate authority and manage- 
ment of the Governor- General in Council, yet the chief commissioner 
would ordinarily be the local Government within the meaning of 
Act X of 1897, s. 3 (29), and he is defined as a local Government by 
this Digoi^it, 

The result appears to be — 

(t) The section must be used when it is desired to transfer the 
administration of territory from a governor in council, or a lieu- 
tenant-governor in council, or a lieutenant-governor to a chief 
commissioner ; 

• 

(2) The section need not be used, and is not ordinarily used, when 
the administration of territory already under the administration 
of the Governor-General in Council is transferi'ed from one local 
agency to another. 

Rower to transfer from a chief commissionership to a presidency or 
beutenant-governorship has now been declared to exist by s. 4 (2) of 
the Government of India Act, 1912. 

The transfer of territory under the section reproduced does not change 
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the law in force in the territory (see below, s. 58). Consequently sup- 
plemental legislation will usually be necessary. 

Power to 57. Governor- General in Council may, by notification 

limits of Gazette of India, declare, appoint, or alter the boun- 

daries of any of the provinces into which British India is 
Will, IV, for the time being divided, and distribute the territories of 
* British India among the several provinces thereof in such 
V^ict c^i 7 may seem expedient, subject to these qualifications, 

33 - 4 * 5 - namely — 

2 & 3 (jrCO, 


V, c. 6, 
a. 4 (2).] 


(i) An entire district may not be transferred from one 
province to another without the previous sanction of the 
Crown, signified by the Secretary of State in Council ; 
and 


( 2 ) Any notification under this section may be disallowed 
by the Secretary of vState in Council (a) . 

(a) This section is intended to reproduce the effect of the following 
enactments ; 

3 & 4 Will. IV, c. 85, s. 38. 

‘ It shall be lawful for the said Court of Directors, under tho control 
by this Act provided, and they are hereby required, to declare and 
appoint what part or parts of any of the territories under the govern- 
nionb of the said Company shall from time to time be subject to the 
government of each of the several presidencies now subsisting or to be 
established as aforesaid, and from time to time, as occasion may require, 
to revoke and alter, in the whole or in part, such appointment, and 
such new distribution of the same, as shall be deemed expedient.’ 

28 & 2^ ViCT. 0. 17, 4, 5. 

* It shall bo lawful for the Governor-General of India in Council 
from time to time to declare and appoint, by proclamation, what part 
or parts of the Indian territories for tho time being under the dominion 
of Her Majesty shall be or continue subject to each of the presidencies 
and lieu tenant -governorships for the time being subsisting in such 
territories, and to make such distribution and arrangement, or new 
distribution and arrangement, of such territories into or among such '' 
presidencies and lieutenant-governorships as to the said Governor- 
General in Council may seem expedient. 

‘ Provided always, that it shall be lawful for the Secretary of State 
In Council to signify to the said Governor- General in Council his dis- 
allowance of any such proclamation. And provided further, that no 
such proclamation for the purpose of transferring an entire ziillah or 
district from one presidency to another, or from one lieu tenant -governor- 
ship to another, shall have any force or validity until the sanction of 
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Her Majesty to the same shall have been previously signified by the 
Secretary of State in Council to the govornor-gcneral.' 

The power given by tho Indian Councils Act, i86t (24 & 25 Viet, 
c. 67, s. 47), would appear from the context to be intended to be exer- 
cised for legislative purposes only, and is therefore reproduced below, 
s. 74. That given by tho Act of 1865 (28 & 29 Viet. c. 17, s, 4) is wider. 
The Government of India were advised in 1878 that the Act of 1865 
enables the Governor- General in Council to transfer territory from 
a chief commissionership to a jjreisidency or lieutenant -governorship, 
but does not allow the converse. Parliament, it was thought, having 
enacted i7&i8Vict. c.77,s. 3, must be taken to have been aware of 
the existence of territories called chief commissionorships, and to have 
deliberately omitted any mention of these in the Act of 1865. Power 
to transfer from a chief -commissionership to a presidency or lieutenant- 
governorship, or the converse, has now been declared to exist by 
s. 4 (2) of the Govemment of India Act, 1912. 

On April 24, 1883, a proclamation was issued under 28 & 29 Viet, 
c. 17, s. 4, placing the villages of Shaikh- Othman and Imad, near 
Aden, under tho Government of Bombay. The section has since then 
been applied to Perim. 

58 . An alteration in pursuance of the foregoing provisions 
of the mode of administration of any part of British India, 
or of the boundaries of any part of British India, does not 
affect the law for the time being i n force in that part . 

The power to take territory under the immediate authority of the 
Governor-General in Council (reproduced by s. 56 above) is qualified 
by the proviso that no law or regulation in force at any such time as 
regards any such portions of territory shall be altered or repealed 
except by law or regulation made by the Governor- General of India 
in Council (17 & iS Viet. 0. 77, s, 3). That proviso does not apply to 
chief commissionerships which have legislative councils (2 & 3 Geo, V, 

6, s. 3). 

The power to fix tho limits of a province given by 24 & 25 Viet, 
c. 67, s. 47, and reproduced by s. 57 above, is qualified by a similar 
proviso, ‘ that any law or regulation made by the Governor or Lieu- 
tenant-Governor in Council of any presidency, division, province, or 
territory shall continue in force in any part thereof which may be 
severed therefrom by an}?- such proclamation, until superseded by law 
or regulation of the Governor-General in Council, or of the governor, 
or Lieutenant -Governor in Council of the presidenc^^ division, province, 
or territory to which ench parts have become annexed.^ 

The power exercisable under 28 & 29 Viet. c. 17, s. 4, is not qualified 
by a similar proviso. 

59. The Governor of Bengal in Council, the GoYemor of 
Madras in Council, and the Governor of Bombay in Council, 


Saving as 
to laws. 

[17 & 18 
Viet, c, 

77 > 9 - 3. 

Viet. 0. 67, 
fl. 47 '] 


Power to 

extend 

boun- 
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daries of 
presi- 
dency 
towns. 

[S5 Geo. 
Ilf, c. 84, 

S- I. 

2 & 3 

Oeo. V, 
c. 6, a. I 

(2M 


may, with the approval of the Secretary of State in Council, 
extend the limits of the towns of Calcutta, Madras, and 
Bombay respectively ; and any Act of Parliamentj letters 
patent, charter, law, or usage conferring jurisdiction, power, 
or authority within the limits of those towns respectively 
will have effect within the limits as so extended. 

This power, which w^as given by an Act of 1815, appears to be still 
in force, and not to be f=.nx)©rseded by the later enactments reproduced 
above. 


PART VI, 

Ikdian Legislation, 


Legislation by GoDemor -General in Council. 


Addi- 
tional 
memtere 
of council 
for legis- 
lative 
purposes. 
[24 & 25 
Viet, c. 67, 
9,10, 


60 - — (i) For the purposes of legislation, the governor- 
general nominates and various l>odies elect persons roKsident 
in India to be additional members of his council (a), 

(2) The maximum number of the additional members of 
the governor- general’s council is such as to the governor- 
general from time to time seems expedient, but must be not 


33\fe54 than sixty ( 6 ). 

Vict. e. 3. (o) At least one-half of the additional members of the 

3, 3. 

9Edw.Vll, governor-generars council must be persons not in the civil 
or military service of the Crown in India, and if any such 


additional member accepts office under the Crown in India 


his seat as an additiojial member thereupon becomes vacant. 


(4) The term of office of an additional member of the 
govemor-generaVs council is three years (c), 

(5) When and so long as the governor-general and his 
council are in a province administered by a lieutenant- 
governor or chief commissioner, that lieutenant -governor or 
chief commissioner is an additional member of the council. 


in excess, if necessary, of the maximum number herein- 
before specified of additional members. 

(6) The additional members of the governor-general’ 
council are entitled to be present at the legislative meetings 
of the council, and at no other. 
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( 7 ) The Governor-General in Council must, with the ap- 
proval of the Secretary of State in Council, make regulations 
as to the conditions under which and manner in which nomina- 
tions and elections may be made in accordance with this 
section, and prescribe the maimer in which such regulatiojis 
arc to be carried into effect (d). 

(а) The Legislative Council of the Govornment of India is an ex- 
pansion of the Governor-Goiicrars executive counciL Its cumbrous 
statutory description is ‘ tho Governor- General in Council at meetings 
for tho purpose of making laws and regulations,’ but it is referred to 
in tho Indian Councils Act, 1909, and is usually described, as tho 
Legislative Council of the Govern or- General. Jt was constituted by 
the Indian Councils Act, 1861, in supersession oi the legislative body 
established under the Act of 1853, and its constitution was modified 
by the Indian Councils Act, 1S92 (55 & 56 Viet. c. 14), and again by 
the Act of 1909 and the reguhitions made under it. The qualification 
of residence in India was added by the Act of 1892 and continued by 
the Act of 1 909. 

(б) Tho number under the Act of i85i was not less than sir nor 
more than twelve. It was increased by the Act of 1892 and again by 
the Act of igog. 

(c) The term is ordinarily three years; but official members and 
those nominated as experts hold office for three years or such shorter 
period as the Governor-General may fix, and members elected to fill 
casual vacancies serve only for the iinexpirod portion of their predeces- 
sors’ term of office. See Regulation X of 1912, made under tho Indian 
Councils Act, 1909. 

(d) As to tho effect of these regulations, see above, p. 1 1 2 and 
Appendix V. 

61. — (l) The legislative meetings of the governor-generars Times and 
council are held at such times and places as the Governor- i^^iaUvo 
General in Council appoints (a). 

( 2 ) Any such meeting may be adjourned by the governor- ^ 

general in council, or by the person presiding at the meeting 
if so authorized by the governor -general in council ( 6 ). 

(a) In practice the mootings are held at Delhi and Simla. There 
are no legislative sessions, but meetings are held whenever it is con- 
sidered convenient. A Bill remains in life until it is passed or with- 
drawn, or is treated under tho rules of business as dropped. All the 
Acts passed in any one calendar year are numbered in consecutive 
order (Act I of 1897 and so on), 

(&) It would be more coiiveiiienfc fco make the power of adjournment 
exercisable by the person presiding, without further authority. 

1691 
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Constitu- 
tion of 
legislative 
meetings 
of council. 
[24 & 25 
Vici/. 0. 67, 
aa. 7, 15. 

9 Edw. 
VII, c. 4, 

B. 4-] 


Le^a. 
lative 
power of 
Governor- 
General in 
Council, 


[1*4 

Will. IV, 


C. 85, S8. 
46/51, 73- 
24 & 25 
Viet- c. 


67, 8. 22, 
28 & 29 
Viet. C. 


J7, SS. 1,2. 

32 & 33 
Viet, c- 


98, 9 . I . 

33 & 
Viet. 


3, s. 2. 
47 & 48 
Viet, c. 

38 , S 3 - 2, 

3,5- 
55 & 56 
Viet. c. 

14. s. 3-] 


62 * — (i) At every legislative .meeting of the governor- 
geiierars council the governor-general, or the president or 
vice-president of the govemor-generars council {a), or some 
other ordinary member of the govemor-generai's council, and 
at least fifteen additional members of that council must be 
present (6). 

(2) At every such meeting the governor -general, or in his 
absence the president of the governor-general’ s council, or 
if there is no president, or if the president is absent, the 
vice-president, or, if the vice-president is absent, the senior 
ordinary member of the governoT-generaFs council present 
at the meeting presides. 

(3) The person presiding at a legislative meeting of the 
governor-general's council has a second or casting vote. 

(а) See s. 45. 

(б) The quorum at these legislative meetings is now fixed by one of the 
regulations (Reg. XllI) of Kovomber 14, 1912, made under the Indian 
Councils Act, T90Q, at fifteen additional inember.s. 

63 . — (i) The G-ovemor-General in Council has power at 
legislative meetings to Duake laws {a ) — 

(а) for all persons, for all courts, and for all places and 
things within British India (6) ; and 

(б) for all British subjects of His Majesty and servants of the 
Government of India within other parts of India (c) ; and 

(c) for aJl persons being native Indian subjects of His 
Majesty or native Indian officers, soldiers, or follower^ 
in His Majesty’s Indian forces, when respectively in 
any part of the world, whether within or without Hi^ 
Majesty’s dominions (rf) ; and 

j 

{d) for all persons employed or serving in or belonging to 
the Boyal Indian Marine {e ) ; and 

(e) for repealing or altering any laws or regulations which 
are for the time being in force in any part of British 
India [or apply to any persons for whom the Governor' 
General in Council has power to make lawsj (/). 
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(2) Provided that the CTOvemor-Clencral in Council has 
not power to make any law repealing or aftccting (^) — 

(а) any provisions of the Government of India Act, 1833, 

except sections eighty-four and eighty -six of that Act, or 
any provisions of the Government of India Act, 1853, 
or the Government of India Act, 1854, Govern- 

ment of India Act, 1858, or the Government of India 
Act, 1859, or the Indian Councils Act, 1861 (h ) ; or 

(б) any Act of Parliament passed after the year one 
thousand eight hundred and sixty, and extending to 
British India (i) ; or 


3 &4 
Will. IV, 
c. 85. 

16 & 17 
Vicl c. 95 

17 & 18 
Viet. c. 77. 
21 & 23 

Viet. c. 
106. 

23 & 23 
Viet. c. 46. 

24&25 

Viet, c, 67. 


(c) any Act enabling the Secretary of State in Council to 
raise money in the United Kingdom for the government 
of India ; or 

(d) the Army Act (j), or any Act amending the same ; 


and has not power to make any law affecting the authority 
of Parliament (^), or any part of the unwritten laws or con- 
stitution of the United Kingdom of Great Britain and Ireland, 
whereon may depend in any degree the allegiance of any 
person to the Crown of the United Kingdom (J), or the 
sovereignty or dominion of the Crown over any part of British 
India (m). 


(3) The Governor-General in Council has not power, with- 
out the previous approval of the Secretary of State in Council, 
to make any law empowering any court, other than a high 
court within the meaning of this Digest (/i), to sentence to 
the punishment of death any of His Majesty^s natural-bom 
subjects born in Europe, or the children of such subjects, or 
abolishing any high court within the meaning of this Digest (0). 

(4) Any law made in accordance with this section controls 
and supersedes any other law or regulation repugnant thereto 
'which may have been previously made hy any authority 

India (p), 

(5) A law made in accordance with this section for the 
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Royal Indian Marine does not apply to any ofience 
unless the vessel to which the offender helongs is at the 
time of the commission of the offence within the limits 
of Indian waters, that is to say, the high seas I'^ctwecn the 
Capo of Good Hope on the West and the Straits of Magellan 
on the East (q), and any territorial waters between those 
limits. 

(6) The punishments imposed by any such law as last 
aforesaid for offences must bo similar in character to, and not 
in excess of, the punishments which may at the time of 
making the law be imposed for similar offences undei* the 
Acts relating to His Majesty's Navy, except that in the casq 
of persons other than Europeans or Americans imprisonment 
for any term not exceeding fourteen years or transportation 
for life or any less term may be substituted for penal servitude. 

{a) The legifiilative powers of tho Governor- General in Council are 
derived from a series of enactments. 

Under s. 73 of the Governiiient of India Act, 1833 (3 & 4 Will. IV, 
e, 85), it is lawful for the said Governor-Ocnoral in Council from 
timo to time to malre articles of war for the government of the native 
ofi3cer.«i and soldiers in the military service of the Company, aoid for 
the administration of justice by courts-martial to be holden on such 
officers and soldiers, and such articles of war from time to time to 
repeal ot vary and amend ; and such articlos of war shall be made and 
taken notice of in the same manner as all other the laws and regulations 
to be made by the said Governor-General in Council under this Act, 
and shall prevail and be in force, and shall be of exclusive authority 
over all the native officers and soldiers in the said military service, to 
whatever presidency such officers and soldiers may belong, or where- 
soever they may be serving : Provided nevertheless, that until such 
articles of war shall be made by the said Governor-General in Council, 
any articles of war for or relating to the government of tho Company’s 
native forces^ which at the timo of this Act coming into operation shall 
bo in force and use in any part or parts of the said territories, shall 
remain in force.’ 

By s. 22 of the Indian Councils Act, 1861 (24 & 25 Viet. c. 67), the 
Governor-General in Council was empowered at meetings for the 
purpose of making laws and regulations as aforesaid, and subject to 
the provisions therein contained, ‘ to make laws and regulations for 
repealing, amending, or altering any laws or regulations whate^ver 
now in force or hereafter to be in force in the Indian territories now 
under the dominion of Her Majesty, and to make laws and regulations 
for all persons, whether British or native, foreigners or others, and for 
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all courts of justice -whatever, and for all places and things whatever 
within the said territories, and for all servants of the Govcrnnient of 
India within the dominions of princes and States m alliance with Her 
Majesty ; and the laws and regulations so to be made hy the Governor- 
General m Council shall control and supersede all laws and regulations 
in anywise repugnant thereto which shall have hecn mado prior thereto 
by the governors of the presidencies of Fort Saint George and Bombay 
respectively in Council, or the Governor or Lieutenant-Governor m 
Council of any presidency or other territory for which a council may 
be appointed,' witli power to make laws and regulations, under and by 
virtue of this Act : Provided always, that tho said Governor-General 
in Council shall not have the power of making any laws or rcgulatio^ 
which shall repeal or in any way affect any of the provisions of this Act : 

‘Or any of tho provisions of the Government of India Act, 1833. 
and of the Government of India Act, 18535 and of the Go\ern 
mont of India Act, 1854, which after the passing of this Act shaU 

reina.in in force : , 

‘ Or any p^’o visions of the Oovernment of India Act, 1858, or 01 the 

Government of India Act, 1859: 

' Or of any Act enabling the Secretary of State in Council to raise 
money in the United Kingdom for the Government of India ; ^ 

‘ Or of the Acts for punishing mutiny and desertion in Her Majesty 9 
Army or in Her Majesty’s Indian forces respectively ; hut subject 
to the provision, contained in the Goveniment of India Act, 18 33’ 
s, 73, respecting the Indian articles of war ; 

* Or any provisions of any Act passed in this resent session o 
Parliament, or hereafter to bo passed, or anywise affecting Her 
Majesty’s Indian territories, or the uibabitants thereof : 

‘ Or which may affect the authority of Parliament, or the constitu- 
tion and rights of the East India Company, or any part of the un- 
written laws or constitution of the United Kingdom of Great Britain 
and Ireland, whereon may depend in any degree the allegiance 
of any persion to tho Cronin of tho Unit-ed Kingdom, or tho 
sovereignty or dominion of tho Crown over any part of the said 
territories.’ 

By s, I of the Government of India Act, 1865 (28 & 29 Viet. c. 15), 
the Governor-General of India was empowered, at meetings for tho 
purpose of making laws and regulations, to make laws and regulations 
for all British subjects of Her Majesty within the do minions of princes 
* and States in India in alliance with Her Majesty, whether in tho service 
of the Government of India or otherwise. 

By s. I of the Indian Councils Act, 1869 (32 & 33 Viet. e. 98), the 
Oovernor' General of India in Council was empowered, at meetings for 
the purpose of making laws and regulations, to make lawis and regula- 
tions for all persons being native Indian subjects of Her Majesty with- 
out and beyond as well as within tho Indian territories under the 
dominions of Her Majesty. And under s. 3 of the same Act a law or 
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regul^ttiou in fide i« not to be invalid by rca^>on only of ifcg repealing 
or aHeoting ss. 8i, S2, 83, 84, 85, or So of the Cioveriiixicnb of India 
Act, 1S33. Sections 81 to S3 and 85 of Uie Act of 1S33 were repealed 
by fcho (Statute Law Rcvi&ion Act, 1S90 (53 & 54 Viet, c. 33). 

The Indian Marine Service Act, 1884 (47 & 48 Viet, a 38), gives 
power to inaJic laws for the Indian Marine Service, 

Section 45 of the C-lovermnejifc of India Act, 1833 (3 & 4 IV, 

0. 85), enacts that all lavrs and regulations made under that Act, so 
long as they remain unropealcd, shall bo of the same force *aiid effect 
within and throughout the Indian territories as any Act of Parlianieiit 
would or ought to bo 'within tlio same territories, and shall be taken 
notice of by all courts of justice whatsoever within the same territories 
in the same manner as any public Act of Parliament would or ought to 
be taken iiutico of, and it shall not bo necessary to register orjiubJish in 
any court of justice any laws or regulations made by the said Ciovernor- 
Ueneral in Council. This enactment has not been repealed, but tho 
first part of it applies in terms only to laws made under the powers 
given by the Act of 1833, reproduced in the Act of i8(>i, 

or expressly made applicable to la'ws made under the powers given by 
that Act. Its repetition or application w'as probably considered un- 
necessary in 1861 . The exemption from the obligation lo register, wdiicli 
IS in genera] teriny, was enacted with reference to the questions which 
had arisen as to the necessity for registering enactments made under 
various statutory powers confen^ed before 1833. 

The 2)owors of legislation reproduced in this Digest are not exhaustive. 
Under various Acts of Parliament the Indian Legislature, like other 
British legislatures with limited pow'^ers, has power to make laws on 
particular subjects 'with more extensive operation than laws made 
under its ordinary powers. See e. g. the Extradition Act, 1870 (33 34 

Viet, c, 52, s. iS), the ^lave Trade Act, 1876 (39 & 40 Viet. c. 4O, «. 2), 
the fugitive Offenders Act, 18S1 {44 &45 Viet. c. 69, s. 32), the Colonial 
Courts of Admiralty Act, 1890 (53 & 54 Viet, c, 27), the Colonial Pro- 
A/iL, 18.02 . eji XhX. 

Act, 7894 ' , & 58 Viet. c. 60, ss. 264, 368, 735, 736). 

The leading case on the general powers of the Indian Legislature 
is TJiP. Qtte^n v. Burah (187S), L. R. 3 Aj^p. Cas. 889. The Indian 
Legislature had passed an Act fXXII of 1869) purporting : — ^Eirst, 
to remove the Caro Hills from the jurisdiction of tho ordinary civil 
and criminal courts, and from the law applicable to those courts, and, 
secondly, to vest the administration of civil and criminal justice in 
th(yse territories in ofiicers appointed by the Lieutenant-Covernor of 
Bengal. The 2\ct was to come into operation on a date to be fixed by 
the lieutenant-governor. By the ninth section the lieutenant-goYernor 
was empowered, by notiheatioa in the Calcutta Gazette, to extend all 
or any of tiic provisions of the Act to certain neighbouring mountainous 
cli&tricta. The validity of the Act, and particularly of the ninth section, 
w^as questioned, but was maintained by the Judicial C^ouimittec of the 
Privy Council, who held (l) that the Act w'as not iuconsisteiit with the 
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Indian High Courts Act, 1861 (24 & 25 Viet. c. 104), or with the Charter 
of the Calcutta High Court ; (2) that it was in its general scope within 
tho legislative powers of the Governor- General in Council- (3) that 
the ninth section was conditional legislation and not a delegation of 
legislative power, and (4) that where plenary powers of legislation exist 
as to particular subjects, whether in an imperial or in a provincial 
legislature, they may be well exercised, either absolutely or condition- 
ally ; in the latter case leaving to some external authority the time and 
manner of carrying its legislation into elfect, and the area over which 
it is to extend. 

Lord Sclbonie, in delivering the judgement of the Judicial Com- 
mittee, expressed himself a,s follow's : 

‘ The Indian Legislature has i^ov'crs expressly limited by the Act 
of the Imperial Parliament which created it, and it can, of course, do 
nothing beyond tho limits which circumscriho these power# 5 . But, 
w^heii acting ’within these limits, it is not in any sense an agent or 
delegate of the Imperial Parliament, but has, and was intended to 
have, plenary powders of legislation, as large, and uf the same nature, 
as those of Parliament itself. The established courts of justice, when 
a question arises whether the prescribed limits have been exceeded, 
must of necessity determine that question ; and the only vray in which 
they can properly do so is by looking to the terms of the instrument, 
by w^hieh affirmatively the legislative powers were created, and by 
which negatively they aro restricted. If what has been done is legis- 
lation within the general scope of the affirmative words which give the 
power, and if it violates no cxj>ross condition or restriction by which 
that power is limited (in which category would of course be included 
any Act of the Imperial Parliament at variance with it), it is nut for 
any court of justice to inquire further, or to enlarge constructively 
those conditions and restrictions.* 

The same principles have been since laid down with respect to 
colonial legislatures in tho case of Powdl v. A^oll<} Candle Com;pany 
(1885), 10 App. Cas. 282. See also Harris v. Davies (1885), lO App. 
Cas. 279, and Musyrove v. Ok an Teeany Torj, [1S91] L. R. A. C. 274 
(the Chinese immigration case). 

On the powers of the Australian Commonwealth Parliament to 
compel attendance of witnesses and production of documents see 
Atiorney-Geneml of the CotmnonweaUh of Aa^tralia v. The Colonial 
Sugar liefialng Company and others^ December 17, 1913- 
• In Sprigg v. Siggan^ [1897] A. C. 238, it was held ou appeal from 
the Cape that a power for the governor to add to the existing laws 
already proclaimed and in force in Pondoland such law's he should 
from time to time by proclamation declare to be in force in those 
territories, did not authorize the issue of a proclamation for the arrest 
and imprisonment of a particular chief. 

{b) The expression used in the Indian Councils Act, 1S61, is ‘ the 
Indian territories now under the dominion of Her Majesty.’ But s. 3 
of the Indian Councils Act, 1892 (55 & 56 Viet. c. 14), explains that 
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this is to be read as if the words ‘ or hereafter ^ were inserted after 
‘ now.’ Consequently it is represented by British India> whicli means 
tho territoTies for tive time being constituting British India (see s. 124 
and the notes thereon). 

(c) The Act of 1861 gav'o power to make laws ^for all servants of 
the Government of India within the dominions of princes and States 
in alliance with Her Majesty.’ The Act of 1865 gave power to make 
laws ‘ for all British subjects of Her Majesty within, the dominioas of 
princes or States in India in alliance with Her Majesty, whether in the 
service of the Government of India or not.’ Consequently it may be 
argued that the power to make laws for servants of the Government 
of India, as distinguished from British subjects generally, extends 
beyond the Native States of India. But, having regard to the sense 
in which the phrase * princes and vStates in alliance with Her Majesty ’ 
is commonly used in Acts relating to India, it seems safer to adopt the 
narrower construction and to treat tho expressions in tho Act of 1861 
and in the Act of 1865 as synonymous.^ 

Tho expression ' Government of India ' is defined by tho Indian 
General Clauses Act (X of 1897), terms which would exclude the 
local Governments, But this definition docs not apply to the com 
struction of an English Act of Parliamonb, and the expression * servants 
of tho Government of India’ in tho Act of iS 6 l would doubtless be 
held to include all servants of the Crown employed by or under the 
Government of India, whether directly employed by the Government of 
India in its narrower sense, or by or under a local Government, and 
whether British subjects or not. See the definition of ‘ Government’ 
in Act X of 1897, s. 3 (21). 

It has been argued that the expression British subjects of Her 
Majesty ’ was used in the Act of 1S65 in its older and narrower sensei 
as not including persons of Asiatic descent. If so, there would be no 
power under this enactment to legislate for natives of Oeylon in the 
Niaam’s territories. In praetic-e, however, the questions referred to 
in this note do not cause difficulty because a wider power to legislate 
for persons and things outside British India can be exercised under 
the Foreign Jurisdiction Act. See below. Chapter V. 

(d) The Indian Articles of War are contained in Act VIII of 1911. 
The words ‘ or followers ’ do not occur m the Act of 1833, but their 
insertion seems to be justified by the Army Act, which, after a saving 
for Indian military law respecting officers or soldiers or followers in 
Her Majesty’s Indian forces, being natives of India, enacts (s. 180 
(j) (&) ) that, ‘Tor the purposes of this Act, the expression ‘‘ Indian 
military law ” means the Articles of War or other matters made, 
enacted, ox in force, or which may hereafter bo made, enacted, or in 
force, under the authority of the Government of India; and such 

^ On general principles, there would seem to be no objection to legislation 
con [erring jurisdiction in respect of an offcn.ee committed by a servant of 
the Crown in any foreign country, where the offence consists of a bttach of 
Ms duiy to the. Croivn. 



ml DIGEST OF STATUTORY ENACTMENTS 233 


articles or other matters shall extend to such native officers, soldiers, 
and followers, wherever serving.’ 

(e) The East India Company used to keep a small naval force, 
known first as the Bombay Marine, and afterwards as the Indian Navy. 
This force was abolished in 1S63, when it was decided that ih-e Royal 
Navy should undertake the defence of India against serious attack by 
sea, and should also provide for tho performance of the duties in the 
Persian Gulf vrliich had been previously undertaken by the Indian 
Navy. After the abolition of the Indian Navy, two small services, 
the Bengal Marine and the Bombay Marino, oame into existence for 
local purposes, but 'were found to be expensive and inefficient, and 
accordingly the Government of India amalgamated them into the force 
now kno'wn as the Indian Marine. According to the preamble to 
the Indian Marine Service Act, 1884 (47 & 48 Viet. c. 38), this force was 
*■ employed under the direction of the Governor-General in Council for 
the transport of troops, the guarding of convict feettlemonts, the sup- 
pression of piracy, the survey of coasts and harbours, the visiting of 
lighthouses, the relief uf distressed or 'wrecked vessels, and other local 
objects,’ and was maintained out of the revenues of India. 

Tho ships on this establishment 'were Government ships, but did 
not form part of tho Royal Navy, and consequently did not fall within 
tho provisions either of tho Merchant Shipping Acts on the one hand, 
or of the Naval Discipline Act (jg 30 Viet. c. log) on the other, or 
of any corresponding Indian enactments. They were in fact in tho 
same kind of position as some of the vessels employed by the Board 
of Trade and by the Post Office in British waters. Under these cir- 
cumstances it was thought expedient that the Governor-General in 
Council should have power to make laws for the maintenance of 
discipline in their service ; and, accordingly, the Indian Marine Service 
Act, 1884, was passed for this purpose. It enabled the Governor- 
General in Council, at legislative meetings, to make laws for all persons 
employed or serving in or belonging to Her Majesty's Indian Marine 
Service, but the punishments were to be of the same character as those 
lender the A^avy Acts, and the Act was not to operate beyond the 
limits of Indian waters as defined by the Act, i.e, the old limits of the 
East India Company’s charter. The reasons for the limitation to 
Indian waters were, doubtless, that it was desirable to maintain the 
local character of the objects for which, according to the preamble, 
the establishment was maintained ; that if, under exceptional circum- 
stances, a ship belonging to the establishment was sent to English 
Waters, on transport service or otherwise, no practical difficulties in 
maintaining discipline were likely to arise ; and that it was not desirable 
to give to these ships and to their officers, outbido Indian waters, their 
proper sphere of operations, a status i^ractically equivalent to that 
of the Royal Navy. The officers of the Indian Marino Service are 
appointed by the Governor-Gonoral in Council, but do not hold com- 
missions from tho King, and consequently cannot exercise powers of 
Command over officers and moii of the Royal Navy. The ships are 
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ijinarmed, and therefore are practically of no u^e for the suppreBeion of 
]nracy. In time of -war, however, the King may, hy Proclamatiou or 
Order in Council, direct that any vessel belonging to the Indian AtaTuie 
Service, and the men and officers serving therein, shall he under the 
cotnmatid of the s-enior naval officer of the vstation where the vessel is, 
and while the vessel is under such command, it is to be deemed, to all 
intents, a vessel of war of tlio Royal Navy, and the men and officers 
are to bo under Lho Naval Discipline Act, and subject to regulations 
issued by the Admiralty with the concuiTcuee of the ♦Secretary of State 
for India in Council (47 & 48 Viet. c. 3S, s. 6). 

Under the power conferred by the Indian Marine Service Act, 18S4, 
the Indian Legislature passed the Indian Murine Act, 1887 (Act NIV 
of 18S7), which established for the Indian Marine Service a code of 
dwciplme corresponding to that in force tor the P^oyal Navy, and 
declared that Chapter VII of tho Indian Penal Code, * as to otfeiices 
relating to the Ariny and Navy,’ was to apply if Her Majesty’s Indian 
Manna Service wore comprised in the Navy of tho Queen (s. 79). 

On the relations between tho Royal Navy and tho Indian Marine 
Service, see tho evidence given by Sir John Hext and others in the 
First RetJort of the Royal Coministoion on. the administration of the 
expenditure of India (1896). 

(/J The words ‘ or apply to any persons for wliotn tho Governor- 
General in Council has power to make lawns’ are not in tho Act of 
1 86 1, but seem to be implied by the context. 

(5() ‘ Affecting * would j^robably be constnied as equivalent to 
‘ altering 

{h) The bhort titles given by the iSliort Titles Act, 1896, are sub- 
stituted in the text for the longer titles used in the Act of 186 r. It 
will be observed that, subject to the exceptions hero specified, the 
Parliamentary enactments relating to India may be repealed or altered 
by Indian legislation. This powder is saved by the language used in 
producing these enactments in tho Digest. See o.g. ss. lOr, 103, 105. 

(t) The language of tho Act of 1S61 is : ‘ any provisions of any Act 
passed in this present session of Parliament, or hereafter to be passed, 
in anywise affecting Her Majesty’s Indian territories, or the inhabitants 
thereof/ See It. v. Meares, 14 Bengal Daw Reports, 106, 1 12. 

(y) 44 & 45 Viet. e. 58- Under s. 136 of this Act as amended by 
s. 4 of the Army (Amendment) Act, 1895 (5^ &59 Viet. c. 7), the pay 
of an officer or soldier of Her Majesty’s regular forces must be paid 
without any deduction other than the deduction^i author iz.ed by this 
or by any other Act, or by any Royal warrant for tho time being, or 
by any law passed by the Governor-General of India ni Council. 
Thus tho Indian Legislature has power to authorize deductions from 
military pay, but this power can hardly be treated as power to amend 
the Army Act. 

(I:) After these words followed in. the Act of 1861 the words ‘ or 
the constitution and rights of the Bast India Company.’ It will be 
remembered that tho Company was not formally dissolved until 1874. 
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( 1 ) ‘Whereon may depend . . . United Kingdom.’ These words 
[ii'O somewhat indofinitCj and a wide meaning wab allribulcd to them 
by Mr. Justice Norman in the case of In the matter of Ameer Ktian, 

6 Bengal Law Reports, 392, 45 ^. 459 - In this case, which turned on 
the validity of an arrest under Regulation III of 1818, the powders 
of the Indian Legislature under successive charters and enactments 
were fully discussed. 

(rti) Are the words ‘ or the sovereignty,’ &c., to be comiceted with 
‘ w^hercon may depend,’ or with ‘ affecting ? ’ Probably the latter. 
If so, legislation to authorize or confirm the cession of territory is 
placed by these words beyond the powers of the Indian Legislature. 
The power of the Crown to cede territory in India and elsow'hcro wa-s 
fully discussed in the Bhaunagar case, Damodhar Khan v. Deoram 
KJtanji, I. L. R. i Bom. 367, L, R. 2 Apx>. Cas. 332, wBere the Judicial 
Committee, without expressly deciding the main question at issue, 
clearly intimated that in their opinion the Crown xiossesscd the power. 
This opinion was followed by the high court at Allahabad in the case 
of Lachmi Karayan v. liaja Pralab /iiingh, I. L. R. 2 All. i. See further. 
Sir H. S. Maine’s Minute of 1868 on the Ramx)ore Cession case (No. 79), 
and the debates in Parlidineiit in 1890 on the Anglo-Ccrman Agree- 
ment Bill, by which the usseiit of Parliament was given to the 
agreement for the cession of Heligoland, and in 1904 (June i) 011 tho 
Anglo-Prouch Convention Bill. 

(^i) i.e. a chartered high court. See s. 124. 

(0) This reproduces 3 & 4 Will. IV, c. 85, s. 46, and is tho reason 
why the sanction of the Secretary of State in Council is recited in the 
preamble to the Punjab Courts Act, 1884 (XVIII of 1884, printed in 
the Punjab Code). 

ip) ‘ Any authority in India.’ The words of tho Act are : ‘ the 
CJovernors of the Presidencies of Fort Sfc. George and Bombay rc- 
specti\ely in Council, or the Governor or Lieutenant-Governor in 
Council of any presidency or other territory for which a council may 
be appointed, with jiower to make laivs and regulations by virtue of 
this Act.’ 

((?) These wore the old limits of the East India Company’s chai’tcr. 

64. — (i) (a) At a legislative meeting of the goveriior- 
gencraTs couiicil no business shall be transacted other than 
the consideration of measures introduced [or projicsed to be 
introduced] (6) into the Council for the purpose of enactment, 
or tho alteration of rules for the conduct of business at legis- 
lative meetings (c). 

( 2 ) At a legislative meeting of the governor-gciierars 
council no motion shall be entertained other than a motion 
for leave to introduce a measure into the council for the 


Business 
at legisla- 
tive meet 
ings, 
I24&25 
Viet, c, 
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9 Edw. 
VII, c. 4 » 
8 - 5-3 
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purpose of enactment, or having reference to a measure intro- 
duced [or proposed to be introduced] (6) into the council 
for that purpose, [or having reference to some rule for the 
conduct of business] (6). 

(3) It shall not be Jau^ful, without the previous sanction 
of the governor-general, to introduce at any legislative 
meeting of the governor- generaFs council any measure 
affecting — 

(fi) The public debt or jmblic revenues of India or imijosing 
any charge on the revenues of India (d) ; or 

(&) The religion or religious rites and usages of any class 
of His Majesty's subjects in India ; or 

(c) The discipline or maintenance of any part of His 
Majesty’s military or naval forces ; or 

[d) The relations of the Government with foreign princes 
or iStates. 

(4) Provided that the Governor-General in Council must, 
with the sanction of the Secretary of State in Council, make 
rules authorizing at any legislative meeting of the governor- 
general's council the discussion of the annual financial state- 
ment of the Governor-General in Council and of any matter 
of general public interest and the asking of questions, but 
under such conditions and restrictions as may be in the said^ 
rules prescribed. Rules made under this sub-section shall 
not be subject to alteration or amendment at legislative 
meetings of the council (c). 

(a) As to the object with which this section was framed, see par. 24 
of Sir C. Wood’s dispatch of August 9, r86i. 

(h) The words ^ or proposed to bo introduced ’ and ‘ or having refer- 
onco to BOmo rule for the conduct of bubiness ’ arc not in the Act of 
i86i, but represent the existing practice. 

(c) Section 5 of the Indian Councils Act, 1909 (9 Edw. VII, c. 4), 
requires rules to be made for the conduct of noii'Iegislative business at 
meetings of the Cover nor-GeneraFs legislative council, and the range of 
business at these meetings has been materially extended by the rules 
eo made. See Chapter L 

(d) The words ‘ or imposing any chargo on the revenues of India ’ 
might perhaps be omitted as unnecessary. 
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(e) Thia proviso reproduces the alterations made by the Act of 19C‘9* 

Under the existing rules the financial statement must bo explained 
in council every year, and a printed copy must be given to every 
member. Any member may move resolutions on the financial state- 
ment, the member in charge has the right of reply, and the discussion 
is closed by any observations the member in charge or the president 
may think fit to make. At a later stage the budget is brought forward 
for discussion, but no resolutions may then be moved, 

65 — (i) When an Act has been passed at a legislative Assent of 

-lit governor- 

meeting of the governor-generals council, the govemoT- general to 

general, whether he was or was not present in council at 

the passing thereof, may declare that he assents to the Act, ^ot. ^ 

or that ho withholds assent from the Act, or that ho reserves 

the Act for the signification of His Majesty pleasure 

thereon. 

(2) An Act of the Governor-General in Council has not 
validity until the governor-general has declared his assent 
thereto, or, in the case of an Act reserved for the signification 
of His Majesty’s pleasure, until His Majesty has signified 
his assent to the governor-general through the Secretary of 
State in Council, and that assent has been notified in the 
Gazette of India. 

66.— (I) When an Act of the Governor-General in Power of 

, , Crown to 

Council has been assented to by the governor-general he disallow 
must send to the Secretary of State an authentic copy 
thereof, , 

67, s. 21.1 

(2) It is lawful for His Majesty to signify through the 
Secretary of State in Council his disallowance of any such 
Act, 

(3) Where the disallowance of any such Act has been so 
signified, the governor-general must forthwith notify the 
disallowance, and thereupon the Act, as from the date of the 
notification, becomes void accordingly (a). 

(a) When an Act has been parsed by the Governor- General in Council 
the Secretary of State usually sends a dispatch intimating that the 
Act has been considered in council and will be left to its operation. 

But this formal expression of approval is not essential to the validity 
of the Act, 



23S GOVERNMENT OF INDIA [CH. 

Kuled for 67 . The Govcrnor CTCiieral in Council may at legislative 
b'usincss. Hieetings of the governor-generars council, subject to the 
Vict^/^ assent of the governor^general, make rales for the conduct 
67, s. t 8.] of business at legislative meetings of the council, and for 
prescribing the mode of promulgation and authentication of 
Acts made at such meetings ; but any such rule may be 
disallowed by the iSecretary of State in Council, and if so 
disallowed has no effect. 

A bill, when introduced, is published in the official gazettes in 
English and the local vernacular, with a ‘ Statement of Objects and 
Reasons,' and a similar course is usually adopted after every subsequent 
stage of the bill at which important amendments have been made. 
Thus a bill as amended in committee is published with the report of 
the committee explaining the nature of , and reasons for the amendment. 
The draft of a bill is in some cases published for the purpose of eliciting 
opinion, before it« introduction into the council. 

When a bill is introduced, or on some subsequent occasion, the 
member in charge of it makes one or more of the following motions : 

(1) That it be referred to a select committee ; or 

(2} That it be taken into consideration by the council, either at 
once or on some future day to be then mentioned ; or 

(3) That it be circulated for the purpose of eliciting opinion thereon. 

The usual course is to refer a bill after introduction to a select com- 
mittee. It is then considered in council after it is reported by the 
committee, with or without amendments, and is passed, either with 
or without further amendments made by the council. 

Tower to 68. — (i) The local Government [b) of any part of 

gidati^s. British India to which this section for the time being applies 
[33 Viet, propose to the Governor-General in Council the draft of 

2 ,] any regulation for the peace and government of that part, 

with the reasons for proposing the regulation. 

(2) Thereupon the Governor-General in Council may take 
any such draft and reasons into consideration, and when any 
such draft has been approved by the Governor -General in 
Council and assented to by the governor-general (c), it must 
be published in the Gazette of India, and in the local official 
gazette, if any, and thereupon has the like force of law and 
is subject to the like disallowance as if it had been made by 
the Govern or- General in Council at a legislative meeting, 

(3) The governor-general must send to the Secretary of 
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state an authentic copy of every regulation to which he has 
assented under this section. 

(4) The Secretary of State may by resolution in council 
apply this section to any part of British India as from a date 
to be fixed in the resolution, and withdraw the application of 
this section from any part to which it has bean applied (d), 

{a) This power was conferred by the Act of 1S70, with the object 
of providing a more summary legislative procedure for the more 
backward parts of British India. The enactment conferring the power 
was passed in consequence of a dispatch from the Government of India 
drafted by Six' H. 8. Maine. (See Minutes by Sir H. S. Maine, Nos, 67, 
69.) The regulations made under it must be distinguished from the 
old Madras, Bengal, and Bombay regulations, which were made before 
1835 by the Governments of the three presidencies, and some of which 
are still in foi’co. 

(b) ‘ Local Government ’ is defined by s, 124. 

(c) It will be observed that the Governor-General in Council cannot 
amend the draft. 

{d) The Indian Statute Book has from the earlie.sb times contained 
* deregulat ionizing * enactments, i.e. enactments barring, completely 
or partially, the application in the more backward and less civilized 
parts of the country of the ordinary law, which was at first contained 
in the old ‘regulations.’ Those enactments took varied and some- 
times very complicated forms, so that, in course of time, doubts arose, 
and it became occasionally a matter of considerable difficulty to ascer- 
tain what laws were and what were not in force in the different ‘ deregu- 
lationized ’ tracts. The main object of the Scheduled Districts Act, 
1874 (XIV of 1874), was to provide a method of removing these doubts 
by means of notifications to be i-ssued by the Executive Government. 
The preamble refers to the fact that various parts of British India 
had never been brought within, or had from time to time been removed 
from, the operation of the general Acts and regulations, and the juris- 
diction of the ordinary Courts of Judicature ; ’ that ‘ doubts had 
arisen in some cases as to which Acts or regulations were in force in 
such parts, and in other cases as to what were the boundaries of such 
parts ; ’ and that ‘ it was expedient to lu’ovide readier means for 
ascertaining the enactments 1 n force in such territories and the boun- 
daries thereof, and for administering the law therein.’ The Act then 
proceeds to specify and constitute a number of cleregulat ionized tracts 
as scheduled districts,' to give the power of declaring by notification 
what enactments are, or are not, actually in force in any scheduled 
district, and to provide for extending by notification to any ‘ scheduled 
district/ with or without modifications or restrictions, any enactment 
-itv in any part of British India at the date of the extension. The 
Act also gives powers to appoint officers for the administration of a 
scheduled district, and to regulate their procedure and the exercise of 
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their powers therein, and also to settle questions as to the boundaries 
of any such tract. A large number of declaratory and extending 
notifications have been issued under the Act. 

Every district to which 35 Viet, c. 3, s. i (reproduced by this section 
of the Digest), is made applicable thereupon becomes by virtue of s, i 
of the Indian Scheduled Districts i\ct, 1874 (XIV of 1874), a scheduled 
district within the meaning of that Act and of the Indian General 
Clauses Act, 1897 (X of 1897, 3 (49))* 

The Scheduled Districts Act, 1874, is immediately followed in the 
Indian Statute Book by the Laws Local Extent Act, 1874 (XV of 1874), 
the object of wdiich is to remove doubts as to the application of certain 
enactments to the whole or particular parts of British India. This 
Act also uses the oxpres.sion ‘ scheduled districts,’ but in a sense which 
has in the course of time become diSerent from that in which the term 
is used in the Scheduled Districts Act, The lists of scheduled districts 
appended to the two Acts were originally identical, but since 1874 
Acts have been passed which have amended or partially repealed the 
list in Act XrV, but have not in all cases made corresponding altera- 
tions in the list annexed to Act XV. Moreover, certain regions not 
included in the original schedule have, by reason of the application to 
them of 33 Viet. c. 3, s. i, become ipso facto scheduled districts. Tin* 
Legislative Department of the Government of India has published list s 
of the ‘territories which are ‘"dercgulationized,” “scheduled,” and 
subject to the statute 33 Viet. c. 3, s. i, respectively.’ 

Power to 69 . The governor-general may in cases of emergency 

ordi- make and promulgate ordinances for the peace and good 

ca^s^of^ government of British India, or any part thereof, and any 

emer- ordinance so made has, for such period not exceeding six 
gency. 

[24 & 25 months from its promulgation as may he declared in the 
s 23 ] notification, the like force of law to a law made by the 
Tjovemor-tjeneral m t;ouncii at a 'legislative meeting ; 'but 
the power of making ordinances under this section is subject 
to the like restrictions as the power of making laws at 
legislative meetings ; and any ordinance made under this 
section is subject to the like disallowance as a law passed 
at a legislative meeting, and may be controlled or superseded 
by any such law. 

The power given by this section has rarely been exercised, and 
should be called into action only on urgent occasions. The reasons for 
a resort to it should always be recorded, and these, together with the 
Ordinance itself, should be submitted without loss of time to His 
Majesty’s Government. 



Ill] DIGEST OF STATUTORY ENACTMENTS 24I 


Local Legislatures. 

70 . The Governor of Bengal in Council, the Governor of 
Madras in Council^ the Governor of Bombay in Council, the 
Lieutenant-Governors in Council of the United Provinces of 
Agra and Oudh, the Punjab, Burma, and Bihar and Orissa, 
the Chief Commissioners in Council of Assam and the 
Central Provinces, and any local legislature which may he 
hereafter constituted in pursuance of the Indian Councils 
Act, 1861, are local legislatures within the meaning of 

" Siis Digest. 

This section follows substantially the definition of ‘ local legislature ’ 
in the Indian Councils Act, 1892 (55 & 56 Viet. o. 14, s, d), with the 
modifications required by the constitution of local legislatures since its 
passing. 

71 . — (i) (a) The legislative powers of the Governor of 
Bengal in Council, the Governor of Madras in Council, and 
the Governor of Bombay in Council arc exercised at legislative 
meetings of their respective councils. 

(2) Pot the exercise of those powers the governors of 
Bengal, Madras, and Bombay respectively must nominate 
and various bodies elect persons resident in India to be 
additional members of their councils. 

(3) The maximum number of the additional members of 
each of the said councils (besides the advocate-general of the 
province or officer acting in that capacity) is fifty (6). 

(4) In the case of the councils of the Governors of Madras 
and Bombay, and if so ordered by the Governor of Bengal 
in the case of his council, the advocate-general or acting 
advocate -general for the time being of the presidency must 
be appointed one of the additional memVjcrs of the council of 
the governor of that presidency. 

(5) Of the additional members of each of the said councils 
at least one -half must be persons who are not in the civil 
01’ military service of the Crown in India, and if any such 
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additional member accepts office under the Crown in India, 
his seat as an additional member thereupon becomes vacant- 

(6) The term of office of an additional member of any 
of the said councils [other than the advocate-general ox 
acting advocate-general] (c) is ordinarily three years (rf). 

(7) An additional member of any of the said councils is 
entitled to be present at legislative meetings of the council, 
and at no other. 

(8) The Govemor-General in Council must, with the 
approval of the Secretary of State in Council, make regula- 
tions (e) as to the conditions under which and manner in 
which nominations and elections are to be made in accord- 
ance with this section, and prescribe the manner in which 
such regulations are to be carried into effect, 

(«) This section reproduces tlie provisions of the Act of I861, as 
inodiiied by the Act of 1909. 

The number under the Act of 1861 was not less than four nor 
more than eight. 

(c) The words m square brackets probably express the effect of the 
Act of 1861, but the construction is not clear. 

(d) See footnote (r) to section 60 above, p. 225. 

(e) The effect of those regulations is summarized in Chapter I. 


Procedure 72 * — (i) At every legislative meeting of the council of 

the Governor of Bengal, the Governor of Madras, or the 
meetings Governor of Bombay, the governor or some ordinary member 

of councils 

of Bengal, of his coimcil, and at least ten additional members of the 
Council, must be present (u). 


bay. 

[ 24&25 

Vict. c. 67, 
34,36. 
Q Edw. 

Vll.c.47.] 


(2) The governor, if present, and in his absence the \dce- 
presidenfc, or, in the absence of the vice-president, the senior 
ordinary member (6) of the Governor's Council, presides. 

(3) 111 case of difference of opinion at any such legislative 


meeting, the opinion of the majority prevails. 


(4) In case of an equality of votes, the governor, or in his 
absence the member presiding, has a second or casting vote. 

(5) Any such legislative meeting must be held at such time 
and place as the governor appoints, and may be adjourned by 
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the governor or by the person presiding at the meeting if so 
authorized by the governor. 

(a) By the Regulations of November 1 5, 19O9, as amended hi 1912, 
ten additional members are required to be present to form a quorum. 

(b) The expression in the Act of i86i is * senior civil ordinary 
member,’ and the word ‘ civil ’ was perhax?^ intended to exclude tlic 
local command or-in-chief, who, however, was an extraordinary member. 
If so. the word has become unnecessary since the passing of tho Madras 
and Bombay Armies Act (56 & 57 Viet, e. 62). The Indian Councils 
Act, 1909, requires the appointment of a vice-president to take the 
place of tho governor in hLs absence. 


73 . — (i) The additional members of the Council of the Constitu- 

Lieutenant-Governor of Bihar and Orissa and the members of jegis-^ 

the councils for legislative purposes of other lieutenant- councils 

governors and of chief commissioners (r/) must be such persons of lientcn- 
. , T -I- 11. ant-gover- 

resident in India as the lieutenant-governor or chief commis- nora and 

sioner, with the approval of the governor-general, nominates, ^is^io^ncTs', 

and persons elected by various bodies. r24&25 

Vict. c. 67, 

(2) The maximum number of additional members or 8S;45*4S. 

1 . . . 9 Edw. 

membm is, in the ease of Eibar and Oris.sa, and of the VIb c. 4, 

United Provinces of Agra and Oudh, fifty; in the case of 
the Punjab and Burma thirty, and in tho ease of Assam 
and the Central Provinces twenty-five, 

( 3 ) The maximum number of the members of any other 
council of a lieutenant-governor constituted for legislative 
purposes is thirty. 

(4) The term of office of an additional member of the 
Council of the Lieutenant-Governor of Bihar and Orissa and 

a member of any other lieutenant-governor's coiukmI is 
ordinarily three years (6). 

(5) The Governor-General in Council may, with the 
approval of the Secretary of State in Council, make regu- 
lations as to the conditions under which and manner in 
which nominations and elections are to be made in accordance 
With this section, and prescribe the manner in which such 
regulations are to be carried into effect (c). 
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(a) By s. 44 of the Indian Conncfls Act^ 1861, the Governor- General 
in Council w'as also empowered to extend the provisions of the Act to the 
territories known as tho North-Western Provinces and the Punjab 
respectively. A legislative council was established for the North- 
Western Provinces and Oudh together (see the powers under the next 
section), by proclamation of November 26, 1886, and the name of the 
province for which the council was established was in 1901 altered to 
the United Provinces of Agra and Oudh. Legislative councils were 
established for tho Punjab and Burma by proclamation of April g, 
1897, for the province of Bihar and Orissa by proclamation of 
March, 1912 (see Act VII of 1912).! for Assam in 1912, and for the 
Central Provinces in 1 91 3 . Under the regulations for the constitution 
of those legislative councils a majority of the members of each council 
must be persons who arc not in the civil or military service of the 
Crown in India. 

(h) See iootnofce (c) to section 60, aYiovo, p. 22$. 

(c) This power was given by the Act of 1909. The regulations are 
to the same general effect as those for Madras and Bombay. 

74-— (l) The Governor-General in Council may, with the 
previous approval of the Secretary of State in Council, and 
by notification in tho Gazette of India, constitute a new 
province for legislative purposes? and, if necessary, appoint 
a lieutenant-governor for any such province, and constitute 
the Lieutenant-Governor in Council of the province, as from 
a date specified in the notification, a local legislature for that 
province, and define the limits of the province for which 
the Lieutenant-Governor in ConucU is to exercise legislative 
powers. 

( 2 ) Any law made by the looal legislature of any province 
shall continue in force in any part of the province severed 
therefrom in pursuance of this section until superseded by 
a law of the governor 'general or of the local legislature to 
whose province the part is annexed (u). 

(ti) This section is intended to give the effect of the existing enact- 
ments in the Act of i86r (24 & 25 Viet. c. 67, ss. 46^49), which nm as 
follows ; 

*46. It shall be lawful for the governor-general, by proclamation 
as aforesaid, to constitute from time to time new provinces for the 
purposes of this Act, to which the like provisions shall bo applicable; 
and, further, to appoint from time to time a lieutenant-governor to 
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any province »o constituted aa aforesaid, and from time to time to 
declare and limit the extent of the authority of such lieutenant - 
governor, in like manner as is provided by the Government of India 
Act, 1854, respecting the lieutenant-governors of Bengal and the 
North-Western Provinces. 

‘47, It shall be lawful for the Governor-General in Council, by 
such proclamation as aforesaid, to fix tho limits of any presidency, 
division, province, or territory in India for tbe purposes of this Act, 
and further by proclamation to divide or alter from time to time tho 
limits of any such presidency, division, province, or territory, for tho 
said purposes. Provided always, that any law or regulation made 
by the Governor or Lieutenant-Governor in Council of any presidency, 
division, province, or territory shall continue in force in any part 
thereof whicli may bo severed therefrom by any such proclamation, 
until superseded by law or regulation of tho Governor-General in 
Council, or of the Governor or Lieutenant-Governor in Council of the 
presidency, division, province, or teiTitory to which such parts may 
become annexed. 

‘48. It shall be lawful for every such Lieutenant-Governor in Council 
thus constituted to make laws for the peace and good government of 
his respective division, province, or territory ; and, except as otherwise 
hereinbefore specially provided, all the provisions in this Act contained 
respecting tho nomination of additional members for the purpose of 
making laws and regulations for the presidencies of Fort Saint George 
and Bombay, and limiting the power of the Governors in Council of 
Fort Saint George and Bombay, for the purpose of making laws and 
regulations, and rcsx)ecting the conduct of business in the meetings 
of such councils for that puri)ose, and resi)ecting the powder of tho 
governor-general to declare or withhold his assent to laws or regulations 
made by the Governor in Council of Fort Saint George and Bombay, 
and respecting tho power of Her Majesty to disallow the same, shall 
apply to laws or regulations to be so made by any such Lieutenant- 
Governor in Council. 

49- Provided always, that no proclamation to be made by the 
Governor-General in Council under the provisions of this Act, for 
the purpose of constituting any council for any presidency, division, 
provinces, or territories horcinbefore named, or any other provinces, 
or for altering tho boundaries of any presidency, division, province, 
or territory, or constituting any now province for tho purpose of this 
Act, shall have any force or vahdity until the sanction of Her Majesty 
to the same shall have been previously signified by the Secretary of 
tate in Council to the governor-general.* 

It Was under these enactments that local legislatures w6ro established 
or tho North-Western Provinces and Oudh (1886), for Burma (1897), 
and for Bihar and Orissa (1912). See Act VII of 1912. 

no effect of the enactments appears to be that a new lieutenant- 
governorship cannot ho created unless a local legislature is created at 

e saiUG time, as was done in the last two cases mentioned above. 
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The oiaximuiB. number of memberhj of any council of a lieutenant- 
governor boreaftor conbtituted is thirty. fSee tho ludian Councils Act, 
1909, tich. 1. 

Section 3 of the Government of India Act, 1912 (2 & 3 Geo. V, c. 6), 
empowers tho Governor-General in Ooimcil to establish a legislative 
council for any chief commissionership, by proclamation, adax»ting the 
provisions of tho Indian Councils Acts relating to lieutenaut'governor- 
ehips. A legislative council was established for Assam on November 
14, 191-? for the Central Provinces inKovember, 1913. 

j 75 * — (i) At Gvery meeting of a lieutenant-governor' si 

council the lieutenant-govemorj or in his absence the vice- 
X>rcsident of his council, or, in the absence of the vice-president, 
the member of the council highest in official rank among 
those holding office under the Crown, presides (a) . 

(2) The legislative powers of the council may be exercised 
only at meetings at which tho lieutenant-governor or sonic 
other member holding office under the Crown, and a specified 
number of additional members of the council, arc present (6) . 

(3) In case of difference of opinion at any meeting of the 
lieutenant-governor’s council, if there is an eq^uality of votes, 
the lieutenant-governor or other person presiding has a second 
or casting vote. 

(a) The Indian Councils Act, 1909, requires the appointment of 
a vice'X)resident to take the place of the lieu tenant -go vernur in bib 
absence. 

{})) XJnder the Hegiilations of 1909 as amended in 1912 there aic 
to lia. to iatiik tftw a/ifli.tuin?jl 

members in the case of the Council of Bihar and Orissa and ten 
members in the case of the United Provinces, eight in the ease of 
the Buiijaib and Assam, and siiL ia the case of Burma. 


Powers of 76 * — (i) The local legislature of any province in India 
loggia ' stibject to the provisions of this Digest, make laws for 

ture^ ^ the peace and good government of the territories for tho time 
Viet, c. 67, being constituting that province (a). 

4-1 43 1 ^2) The local legislature of any province may, with the 

Vict 0^ previous sanction of the governor-goneralj but not otherwise, 
14. 0- 5 ] repeal or amend as to that province any law or regulation made 
by any authority in India other than that local legislature (6). 
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(3) The local legislature of any i^rovince may not, without 
the previous sanction of the governor-general, make ox take 
into consideration any law — 

(а) aEecting the public debt of India, or the customs duties 
or any other tax or duty for the time being in force and 
imposed by the authority of the Governor- General in 
Council for the general purposes of the government of 
India ; or 

( б ) regulating any of the current coin, or the issue of any 
bills, notes, or other paper currency ; ox 

(c) regulating the conveyance of letters hy the post ofl&ce or 
messages by the electric telegraph within the province ; or 
{d) altering in any way the Indian Penal Code (c) ; or 
(e) affecting the religion or religious rites or usages of any 
class of His Majesty’s subjects in India ; or 
(/) affecting the discipline or maintenance of any part of 
His Majesty’s naval or military forces ; or 
(fjr) regulating patents or copyright ; or 
{h) affecting the relations of the Government with foreign 
princes or States. 

(4) The local legislature of any province has not power 
to make any law affecting any Act of Parliament for the 
time being in force in the province (d). 

(5) Provided that an Act or a provision of an Act made 
f>y a local legislature, and subsequently assented to by the 
governor-general in pursuance of the provisions contained in 
this Digest, is not to be deemed invalid by reason only of its 
requiring the previous sanction of the governor-general under 

« this section. 

The Governor-General in Council has concurrent power to legis- 
late for a province under a local leghlaturo. In practice, however, 
this power is not, unless under very exceptional circumstances, exer- 
cised as to matters within the competency of the local legislature. 

(^) Under tho Act of i 86 i a local legislature could not alter an Act 
of the Government of India passed after the Act of 1861 came into 
operation. Consequently the sphere of operations of the local legis- 
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latures was often inconveniently restricted by the numerous Actfe 
passed by the <j 1 overnor-Goneral in Council since 1861, particularly 
by such general Acts as the Evidence Act and the Easements Act, 
The provision roproduced in sub -section (5) was inserted in the Act of 
1S9J for the purpose of removing this inconvenience. 

(c) Sir Charles Wood, when Secretary of State for India, in a dis- 
patch dated December 1, i86i:, addressed the Govermneiit of India as 
follows : 

‘ Cases, no doubt, will occasLonally oeouu when special legislation 
by the local Govertiuionts for offences not included in the Penal Code 
will bo required. In these cases the general rule should be to place 
Such offeuecs under penalties already assigned in the Code to acts 
of a similar character. This mod© of legislation, thongh an addition 
to^ cannot be deemed an alteration of the Penal Code ; but if any 
deviation is considered necessary, then the law requires that yenr 
previous sanction should be obtained. 

It was the intention of Her Majesty's Grovernment that, except 
ill local and jieculiar circumstances, the Code should contain the whole 
body of iDcnal legislation, and that all additions or niodirications 
suggested by experience should from time to time be incorporated in 
it. And the duty of maintaining this uniformity, of course, devolves 
upon your Excellency in Council. 

‘ As a general rule, for the guidaiico of the local councils, it would 
probably be ex£)edient — and this appears also to bo your own view — 
that all bills containing penal clauses should he submitted fur your 
previous sanction.’ 

In consequence of this dispatch all Bills introduced into a local 
legislature and containing penal clauses are required to bo sent to the 
Government of India for consideration as to the penal clauses. 

As to what would amount to au alteration of the Penal Code, see 
Rlinutcs by Hit H. S. Maine, Kos. 5 and 6. 

(d) Avneng the wh\c.h vi lo-c^al Ivigislature cannot ‘ ’ is ^be 

Indian High Courts Act, 1861 (24 & 25 Viet. c. 104), and, consequently, 
questions have arisen as to the validity of laws affecting the juiisdictioii 
pf the chartered high court. It has been held that the Governor of 
Bombay 7 ti Council has power to pass Acts limiting or regulating the 
jurisdiction gf the courts established by the local legislature, and that 
such Acts are not void merely because thoir indirect effect niay bo to 
increase or diminish the occasions for the exercise of the appellate 
jurisdiction of the high court {Premshanhar Uagliunaihji v. Government 
of Bomhay^ 8 Bom. H. C. Rep. A. 0 . 1 . 195). Also that the Bombay 
Legislative Council has authority to make laws regulating the rights and 
obligation;^ of the subjects of the Bombay Government, but not to alleefc 
the authority of the high court in dealing with those rights and obliga- 
tions (Colltdor o/Thana v. Bkaskar Mahadev Rheih, I, L. R., S Bom, 264). 

The i^ower of the CTOvernor- General m Council to affect by legislation 
the prerogative of the CVown is expressly recognized by statute (see 
below, s. 79). It may perhaps be inferred that the local legislatures 
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do not possess this power. But see Bell v. Municipality of Madras, 
25 Mad. 474. 

77 »- — (i) At a legislative meeting oi the Governor of 
Bengal in Council, of the Governor of Madras in Council, 
of the Governor of Bombay in Council j or of the Lieutenant- 
Governor of Bihar and Orissa in Council, and at a meeting of 
any other Lieutenant-Governor or any Chief Commissioner in 
Council, no business may be transacted other than the con- 
sideration of measures introduced [or proposed to be intro- 
duced] {a) into the council for the puqjose of enactment, or 
the alteration of rules for the conduct of business at legislative 
meetings ( 6 ). 

(2) At any such meeting no motion may be entertained 
other than a motion for leave to introduce a measure into the 
council for the purpose of enactment, or having reference to 
a measure introduced [or proposed to be introduced into the 
council for that puipose, or having reference to some rule for 
the conduct of business] (a). 

(3) Provided that the Governors in Council of Bengal, 
Madras, and Bombay respectively, and the Lieutenant- 
Governor or Lieutenant-Governor in Council or Chief Commis- 
sioner of every province must, with the sanction of the 
Governor- General in Council, make rules for authorizing at 
any legislative meeting of their respective councils the dis- 
cussion of the annual financial statement of their respective 
local Governments and of any matter of general public interest 
and the asking of questions, but under such conditions and 
restrictions as may in the rules applicable to those councils 
respectively be prescribed. 

, ( 4 ) It is not lawful for any member of any such council 
^^0 introduce, without the previous sanction of the governor 
lieutenant-governor or chief commissioner, any measure 
^I'ffecting the public revenues of the province or imposing any 
charge on those revenues. 

(5) Buies for the conduct of business at legislative meetings 
the Governor of Bengal in Council, of the Governor of 
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Madrasi in Council, of the Governor of Bombay in Council, 
or of any Lieutenant-Governor or Chief Commissioner in 
Council, may be made and amended at legislative meetings of 
the council, subject to the assent of that governor or lieutenant- 
governor or chief commissioner, but any such rule maybe dis- 
allowed by the Governor-General in Comicil,and if so disallowed 
shall have no effect: Provided that rules made under this 
section with respect to the discussion of the annual financial 
statement or of any matter of general public interest or tlie 
asking of questions are not to be subject to amendment as 
‘ aforesaid. 

(a) The words in square brackets are not m the Act of i86i, but 
represent the existing practice. 

( 2 >) The range of business at meetings of these legislative councils 
has been materially extended by s. 5 of the Indian Councils Act, 1909, 
and the rules made under it. 

Assent to 78 - — (i) When an Act has been passed at a meeting of 

l^cal legis- council of a governor, lieutenant-governor or chief com- 
latureg. missioner, the governor or lieutenant-governor or chief 
Vict. c. 67, commissioner, whether he was or was not present in council 
41/43!]*^* at the passing of the Act, may declare that he assents to 
ox withholds his assent from the Act. 

(2) If he withholds his assent from any such Act, the Act 
has no effect. 

If he aaseuls to any such. Act he must forthwith send 
an a\ithentic copy of the Act to the governor -general, and 
the Act has not validity until the governor-general has 
assented thereto, and that assent has been signified by the 
governor-general to, and published by, the governor, lieutenant- 
governor, or chief commissioner. 

(4) Where the governor-general withholds his assent from 
any such Act he must signify to the governor, lieutenant- 
governor, or chief commissioner in wTiting his reason for so 
withholding his assent (a). 

(5) When any such Act has been assented to by the 
governor-general, he must send to the Secretary of State 



Ill] DIGEST OF STATUTORY ENACTMENTS 25 1 

an authentic copy thereof, and it ib lawful for His Majesty 
to signify through the SeeiTetary of State in Council his 
disallowance of any such Act, 

( 6 ) Where the disallowance of any such Act has been so 
signified, the governor or lieutenant-governor or chief com 
niisbioner must forthwith notify the disallowance, and there- 
upon the Act, as from the date of the notification, becomes 
void accordingly. 

{a) Assent has been withheld on one or more of the following 
grounds : 

(1) that the princu^le or policy of the Act, or of some particular 
provision of the Act, is unsound ; 

(2) that the Act, or some provision of the Act, is ultra vires ol the 
local legislature ; 

(3) that the Act is defeotive in form. 

With respect to (3), the recent practice of the Governmont of India 
has been to avoid criticism of the drafting of local Bills or Acts. 

Validity of Indian Laws. 

79. A law made by any authority in India is not invalid 
solely on account of anyone or more of the follotving reasons; 

(1) in the case of a la^v made by the Governor-General in 
Council, because it affects the prerogative of the Crown {a) ; 

(2) in the case of any law, because the requisite proportion 
of members not holding office under the Crown in India 
was not complete- at the date, of Its introduetlow to the 
Council or its enactment ; 

(3) in the case of a law made by a local legislature, because 
it confers on magistrates, being justices of the peace, the 
same jurisdiction over European British subjects as that 
legislature by Acts duly made could lawfully confer on 
magistrates in the exercise of authority over natives in 
the like cases {b ) . 

(a) This saving does not appear to apply to the local legislatures. See 
note (d) on s, 76. As to the prerogatives of the Crown, see note («) 
on s. 36. 

(&) An Indian Act (XXH of 1S70) was passed to confirm certain 
previous Acts of the Madras and Bombay legislatures which had been 
a judged in\alid on the ground of interfcrenco with the rights of 

uropean British subjects. See R. v. Rcay. 7 Bom. Cr 6 , and the 
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fipceclics of Mr. FitzJames Stopkcu in the Legislartive Council in 1870, 
Proceedings, pp. 36:?, 384. As Indian legislation could not confer uJi 
local legislatures the requisite powox in the future, it was conferred hy 
an Act of Parliament in 1871 (34 35 Viet, c, 34}. 


PART VII. 
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Saeaeies, Leave of Absence, Vacation of Office, 
Temfobaby Apfoinments, &c. 

80* — (i) There are to be paid to the Govemor-Gericral of 
India and to the other persons tneiitioncd in the Krst Schedule 
to this Digest, out of the revenues of India, such salaries, not 
exeee^ng m any case the maximum specihed in that hehaW 
in the said schedule, and such allowances (if any) for ec][uip' 
nicnt and voyage, as the Secretary of Slate in Council may 
by order fix in that behalf, and subject to or in default of any 
such order, as are now payable. 

(2) Provided as follows ; 

(а) An order affecting salaries of members of the Governor- 
GeneraPs council may not be made without the con- 
currence of a majority of votes at a meeting of the 
Council of India ; 

(б) If any person to whom this section applies holds or 
enjoys any pension or salary, or any office of profit under 
the. Crown or under any public office, his salary under this 
section must be reduced by the amount of the pension, 
salary, or profits of office so held or enjoyed by him ; 

(c) Nothing in the provisions of this section with respect 
to allowances authorizes the imposition of any additional 
charge on the revenues of India. 

(3) The salary payable to a person under this section com- 
mences on his taking upon himself the execution of the office to 
which the salary is attached, and is to he the whole profit or ad- 
vantage which he enjoys during his continuance in the office (a). 


{a) The salaries of the governor-general, governors, and members 
of council were fixed at what is shown as the maximuia in the First 
Schedule by 3 & 4 Will. IV, c. 85, s. 76 ; but were there declared to bo 
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subject to such reduction as the Court of Directors, with the sanction, 
of the Board of Control, might at any time think fit. 

The salary of the commander -in-chief and of lieutenant-governors 
was fixed at 100,00a Company’s rupees hy r6 & 17 Viet. c. 95, s. 35, 
but the salaries ao fixed were declared to bo subject to the provisions 
and regulations of the Government of India Act, 1833 (3 Will. IV, c. 85), 
concerning the salaries thereby appointed. 

The view adopted in this Digest is that these salaries can be fixed 
at any amount not exceeding the amounts specilied in the Acta of 1833 
and 1853. The power to reduce has been exercised more than once, 
but it is open to argument whether the power to reduce involves a power 
to raise subsequently. 

The allowances for equipment and voyage of the officers mentioned 
in the First Schedule (and also of tho bishops and archdeacons of 
Calcutta, Madras, and Bombay) may, under the Indian Salaries and 
Allowances Act, j88o (43 Viet. c. 3), be fixed, altered or abolished by the 
Secretary of State in Council. But nothing in that Act was to authorize 
the imposition of any additional charge on the revenues of India. 

Sub -section (3) is taken from s. 76 of the Act of 1833. 

Under 33 Geo. Ill, o. 52, s. 32, a commandor-in-chief was not to be 
entitled to any salary or emolument as member of council, unless it was 
Bpeoially granted by the Court of Directors. 

The salaries and allowances now paid under the enactments repro- 
duced in this Digest are as follows : 


Offirer. 

Salary. 

/Equipment 
and Voyage.^ 


Ra. 

£ 

Viceroy and Governor- General 

2,50,800 

5,000 

Governors of Bengal, Bombay, and Madras 

1 ,20,000 

1,000 

Commander-in- Ohief . 

1,00,000 

500 

li iou ten an t - 0 0 vem 0 r 

1,00,000 


Member of Governor- General’s Council . 
Member of Council, Beugul, Madras, and 

80,000 

300 

Bombay 

64,000 



Chief Justice, Calcutta 

72,000 


Puisne Judges, Calcutta 

48,000 


Chief Justice, Madras 

60,000 


P uisne J udges , Madra b 

48,000 

r 300 

Chief Justice, Bombay 

60,000 


Buisno Judges, Bombay . . 1 ! ! 

48,000 

) 

Bishop of Calcutta . 

45,980 

1 

Bishops of Madras and Bombay . . . 

25,600 

[ 300 

Archdeacon. Calcutta \ 

Pay aa Senior 


*y Madras [■ 

Chaplains 


ft Bombay ) 

1 rri_ _ 

-f- Rs, 3,200 



at allowances are not payable unless the officer is resident in Europe 

^ tune of the appointment. Smaller allowances are payable if the 
cer IS then resident elsewhere. 
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Leave of 
absence to 
mcrabera 
of counciL 
[24 & 25 
VicL c. 

67, 3. 26-] 


81 . — (i) The Governor-General in Council and the Govern 
noTS of Bengal, Madras, and Bombay in Council respectively 
may grant to any of the ordinary members of their respective 
councils leave of absence under medical certificate for a periorl 
not exceeding six months. 

( 2 ) Where a member of council obtains leave of absence 
in pursuance of this section, he retains his office during his 
absence, and on his return and resumption of his duties is ein 
titled to receive half his salary for the period of his absence ; 
but if his absence exceeds six months his office becomes vacant. 


Provision 
as to 
absence 
from India 
or pro- 
vince. 

[33 tico. 
lU, c. 52. 
3. 37- 

7 Goo. IV, 
C. 56, B. 3. 
3 4 

Will. IV, 

0, 85.8. 79. 
7 Will. IV, 
and iVict, 

c.47d 


82 * — (i) If the Governor-Genoral, the Governor of' Bengal, 
Madras or Bomba 3 ^, or the commander-in-chief of His 
Majesty’s forces in India, and, subject to the h>regoing pro- 
visions of this Digest as to leave of absence, if any ordinary 
member of the council of the Governor-General, or of the 
Governor of Bengal, Madras or Bombay departs from Iiwlia 
intending to return to Europe, his office thereupon becomes 
vacant (a). 

[( 2 ) No act or declaration of any governor-general, governor, 
or member of council, other than as aforesaid, except a 
declaration in writing under hand and seal, delivered to 
a secretary to the Government of India or to the chief 
secretary of the presidency wherein he is, in order to its being 
recorded, shall bo deemed or held as a resignation or surrender 
of his office ( 6 ).] 

[( 3 ) If the governor-general, or any ordinary member of 
the governor-gencrarB council, leaves India other\vise than 
in the known actual service of the Crown, and if any 
governor, lieutenant-governor, or ordinary member of _a 
governor's council leaves the presidency to which he belongs 
otherwise than as aforesaid, his salary and allo’wances are not 
payable during his absence to any person for his use ( 0 ).] 

[( 4 ) If any such officer, not having proceeded or intended 
to proceed to Europe, dies during his absence and whilst 
intending to return to India or to his presidency, his salary ani 
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allowances, will, subject to any rules in that behalf made by 
the jSecretary of State in Council, be paid to his personal 
represent at ives . 

(5) If any such officer docs not return to India or his 
presidency, or returns to h]urop6, his salary and allowances will 
be deemed to have ceased on the day of his leaving India or 
his presidency (d).] 

(a) Under tho Act of 1703 33 Geo- III, c. 52, s. 37, ‘the departure 
from India of any governor-general, governor, member of council, or 
commander-in-chief, mth intent to return to Europe, shall ho deemed 
in. law a resignation and avoidance of his office,’ and his arrival in any 
part of Europe ia to be a sufficient indication of such intent. The Act 
of 1833 (3 & 4 Will. IV, c. 85, s, 79) enacts in almost identical words 
that the retairn to Europe, or departure from India with intent to 
return to Europe, of any governor -general of India, governor, member 
of council, or oommandor-in-chief , is to bo deemed in law a resignation 
and avoidance of his office or employment. These provisions have 
been qualified as to members of council by the power to grant sick 
leave under the Act of i86i (see s. 82). But when the Uuko of Con- 
naught wished to visit England in the Jubilee year during his term 
of office as commander-in-chief in the Bombay Presidency a special 
Act had to he passed (50 Viet. sess. 2, c. lo). 

(6) This sub-soction reproduces a provision in s. 79 of the Act of 
^833, which was copied from a similar provision in the Act of 1793 * 
The provision possibly arose out of tho circumstances attending Warren 
Hastings’s resignation in 1776 (see above, p. 64), but does not appear 
to be observed in practice. 

(c) This sub-section is intended to reproduce as far as practicable 
the effect of the enactments still in force on this subject, but their 
language is not clear, and was framed with reference to circumstances 
which no longer exist. 

Section 37 of the Act of 1793 enacts that * if any such governor- 
general or any other officer whatever in the semce of the said Company 
shall quit or leave tho presidency or settlement to which he shall 
belong, other than in the known actual service of the said Company, the 
salary and allowances appertaining to his office shall not be paid or 
payable during his absence to any agent or other person for his use, 
nnd in the event of his not returning back to his station at such 
presidency or settlement, or of his coming to Europe, his salary and 
allowances shall be deemed to have ceased from the day of his quitting 
such presidency or settlement, any law or usage to the contrary notwith- 
standing.’ 

An Act of 1826 (7 Geo. IV, c. 5 6, s. 3), after referring to this provision, 
enacts that the ‘ Company may cause payment to be made to the 
representatives of officers in their service, civil or military, who, having 
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quitted or left their stations and not having proceeded or intended to 
proceed to Europe, intending to return to their stations, have died or 
may hereafter happen to die during their temporary absence within tlii; 
limits of the said Company’s charter or at tho Cape of Coocl Hope, of 
such salaries and allowances, or of such portions of salaries and allow- 
ances, as the officers so dying would have been entitled to if they had 
tetuined to their station.’ 

Section 79 of the Act of 1833 enacts that ‘if any such governor- 
general or member of council of India shall leave the said territorit-';, 
or if any governor or other officer whatever in the service of the said 
Company shall leave tho presidency to which he shall belong, other 
than in the Imown actual service of the said Company, tho salary and 
allowances appertaining to hia office shall not he paid or payable during 
his absence to any agent or other person for his uso, and in the event of 
his not returning or of his coming to Europe, his salary and allowances 
shall be deemed to have ceased from the day of his leaving the said 
teiTritoriea or the presidency to which he niay have belonged. Provided 
that it shall be lawful for the said Company to make such payment as 
is now by law permitted to bo made to tho representatives of their 
officers or servants who, having left their stations intending to return 
thereto, shall die during their absence.’ 

An Act of 1857 (7 Will- IV, c. 47) enacts that these provisions in the 
Acts of 1793 and 1833 are ‘ not to extend to tho case of any officer or 
servant of tho Company undoc the rank of governor or member of 
council who shall quit the presidency to which ho shall belong in conse- 
quence of sickness under such rules as may from time to time be estab- 
lishod by the Governor-Geiioral of India in Council, or by the Governor 
in Council of such prosidoney, as the case may be, and who shall proceed 
to any place within the limita of the East India Company's charter, or 
to tho Mauritius, or to the island of St. Helena, nor to the case of any 
officer or servant of tho said Company under such rank as aforesaid who, 
with tho permission of tho Government of the presidency to which 
he shall belong, shall quit such presidency in order to proceed to 
another presidency for the purpose of embarking thence for Europe, 
until the departure of such officer or servant from such last-mentioned 
presidency with a view to return to Europe, so as that the port of such 
departure for Europe shall not be more clistant from tho place which he 
shall have quitted in his own presidency than any port of embarkation 
within, such presidency.’ 

These rules were to require tho approval of the Court of Directors 
and the Board of Control. ^ 

Finally, s, 32 of tho Act of 1853 (see s. 89 of the Digest) declared that 
^ Hothing in any enactment now in force, or any charter relating to the 
said Company, shall bo taken to prevent the establishment, by the 
Court of Directors (under the direction, and control of the said Board 
of Commissioners), from time to time, of any regulations which they 
may deem expedient in relation to tho absence on sick leave or furlough 
of all or any officers and persons in tho service of the said Company in 
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India, or receiving salaries from the s<ai(l Company there, under which 
they respectively may be authorized to repair to and reside in Europe 
or elsewhere out of the limits of the said Company's charter, without 
forfeiture of pay or salary, during the times and under the circum- 
btanccs during and under which they may now bo permitted (while 
absent from their duty) to reside m places out of India ^Ylthin the limits 
of the said Company’s charter, or during such times and under such 
circumstances as by such regulations may be permitted.’ 

The powers conferred by the Act of 1853 would seem to override 
the previous provisions as to salary, but not the previous provisions 
as to vacation of office. 

[d) The last two sub-sections are inserted as a rough reproduction of 
the Act of 1826, and of an enactment in the Act of 1853, but it is 
doubtful whether these enactments are still law, and whether they 
are not superseded by regulations under the Act of 1853. 

83. — (i) His Majesty may by warrant tinder Iiis Sign 
Mainuil appoint any person conditionally to succeed to any 
of the offices of governor-general, governor, or ordinary 
member of the council of the governor-general or of the 
governor of Bengal, Madras, or Bombay, in the event of 
the office becoming vacant, or in any other event or con- 
tingency expressed in the appointment, and revoke any such 
conditional appointment (a). 

(2) A person so conditionally appointed is not entitled to 
any authority, salary, or emolument appertaining to the 
office to which he is appointed, until he is in the actual 
possession of the office. 

% 3 & 4 Will. IV, o. 85, the power of making conditional ap- 
pointments to the offices of governor-general, governor, and member 
of the Council of Madras and Bombay was vested in the Court of 
Directors, and consequently is now vested in the Secretary of State 
(21 & 22 Vict. c. 106, 8. 3). 

Under 24 & 25 Vict. c, 67, s. 5, the power of making conditional 
appointments to the office of ordinary member of the govornor-gencrars 
council is apparently exercisable either by the King, or by the 
Secretary of State with the coticurience of a majority of the Council 
of India. 

In practice, the power is in all these cases exercised by the King 
only. 

84. ^(i) If any person entitled under a conditional 
appointment to succeed to the office of governor -general 

IGSU 
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tional 

appoint- 

ments. 


[3 &4 

Will. IV, 
c. 85,0. 6r. 
24 &25 
Vict. c. 67 
08. 2,5.] 
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exercise on the occurrence of a vacancy therein, or appointed absolute] \ 

to that office, is in India on or after the occurrence of thr 

vacancy, or on or after the receipt of the absolute appoint- 

[21 & 22 ment, as the case may be, and thinks it necessary to exercise 
Viefc c* 

io6, s. 63.] powers of governor general before he takes his seat in 
council, he may make known by proclamation his appoint- 
ment, and his intention to assume the office of governor- 
general. 

(2) After the proclamation, and thenceforth until be repairs 
to the place where the council may assemble, he may exercise 
alone all or any of the powers wffiich might be exercised by 
the Governor-General in Council, except the power of making 
laws at legislative meetings. 

(3) All acts done in the council after the date of the pro- 
clamation, but before the communication thereof to the 
council, are valid, subject, nevertheless, to revocation or 
alteration by the person who has so assumed the office of 
governor-general . 

(4) When the office of governor-general is assumed under 
the foregoing provision, if there is at any time before the 
governor-general takes his seat in council no president of 
the council authorized to preside at legislative meetings, the 
vice-president or, if he is absent, the senior ordinary member 
of council then present presides therein, with the same 
powers as the governor general would have had if present. 


Provision 85.— (I) If a vacancy occurs in the .office of governor- 
porary general when there is no conditional or other successor in 
Y^ancym j^dia to supply the vacancy, the Governor of Bengal, the 


governor- Govenior of Madras, or the Governor of Bombay, whichevcT 
general. 

[3 & 4 has boon first appointed to the ofiice of governor by Hit- 
0^85 B^2. Majesty, is to hold and execute the office of governor -general 
T t ^ successor arrives or until some person in India is duly 

67, Bs. 50, appointed thereto. 


51* 

pEfiw. (2) Every such acting governor-general, while acting aE 
0. 4.’ * ' such, has aud may exercise all the rights and powers of tb€ 
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office of ffovcriior-geaeral, and is entitled to receive the 2&,3 

Geo. V, 

emoluments and advantages appertaining to the office, for- c. 6, s 4 .] 
going the salary and allowances appertaining to his office 
of governor ; and his office of governor is supplied for the 
time during which he acts as govern or -general in the manner 
directed by law with respect to vacancies in the office of 
governor. 

(3) If, on the vacancy occurring, it appears to the governor 
who by virtue of this provision holds and executes the office 
of governor-general necessary to exercise the powers thereof 
before he takes his seat in council, he may make known by 
proclamation his appointment, and his intention to assume 
the office of governor- general, and thereupon the provisions 
of this Digest respecting the assumption of the office b^’' 
a person conditionally appointed to succeed thereto apply. 

{4) Until such a governor has assumed the office of 
governor-general, if no conditional or other successor is on 
the spot to supply the vacancy, the vice-president or in his 
absence, the senior ordinary member of council, holds the 
office of governor-general until the vacancy is filled in accor- 
dance with the provisions of this Digest (a). 

(5) Every member of council so acting as governor- 
general, while so acting, has and may exercise all the rights 
and powers of the office of governor-general, and is entitled 
to receive the emoluments and advantages appertaining to 
the office, forgoing his salary and allowances as member of 
council for that period. 

(<i) Thus, on Lord Mayo’s death in 1872, Sir John Strachey acted 
^ governor-general from February 9 until tho arrival of Lord Napier 
of Merchistoun on February 23. 

86."(i) If a vacancy occurs in the office of Governor of Frovision 
T> for tern- 

■Bengal, Madras, or Bombay when no conditional or other poraiy 

successor is on the spot to supply the vacancy, the vice- office of 

president, or, in his absence, the senior ordinary member of 

the governor's council, or, if there is no council, the chief Madras, 

secretary to the local Government (a), holds and executes the bay.^™ 
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[3 &4 
Will. 17, 

c. 85, s. 
<"> 3 - 

9 Edw. 
VII, c. 4, 
B. 4.] 


office of governor until a successor arrives, or until some 
other person on the spot is duly appointed thereto. 

(2) Ev^ery such acting governor is, while acting as such, en- 
titled to receive the emoluments and advantages appertaining 
to the office of governor, forgoing the salary and allowances 
appertaining to his office of member of council or secretary. 


(^i) The Act of 1833 contained a power to abolish these councils. 


Provision 87 -— (i) If a vacancy occurs in the office of an ordinary 

porary' member of the council of the govemor-general, or of the 
council of the Governor of Bengal, Madras, or Bombay, when 
ordinary j^q person conditionally appointed to succeed thereto is 
conricil. present on the spot, the vacancy is to be supplied by the 
Vict^c.^ appointment of the Governor-General in Council or Governor 
67, s. 27.] Council, as the case may be. 

(2) Until a successor arrives the person so appointed 
executes the office to Vvhich he has been appointed, and has 
and exercises all the rights and powers thereof, and is entitled 
to receive the emoluments and advantages appertaining to the 
office during his continuance therein, forgoing all salaries and 
allowances by him held and enjoyed at the time of his being 
appointed to that office. 

(3) If any ordinary member of any of the said councils is, 
by infirmity or otherwise, rendered incapable of acting or of 
attending to act as such, or is absent on leave, and if any 
person has been conditionally appointed as aforesaid, the 
place of the member so incapable or absent is to be supplied 
by that person. 

(4) If no person conditionally appointed to succeed to the 
office is on the spot, the Governor-General in Council or 
Governor in Council, as the case may be, is to appoint some 
person to be a temporary member of council, and, until the 
return to duty (<r) of the member so incapable or absent, 
the person conditionally or temporarily aijpointed executes 
the office to which he has been appointed, and has and 
exercises all the rights and powers thereof, and receives half 
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the salary of the member of council whose place he supplies, 
and also half the salary of any other office he may hold, if 
he hold any such office, the remaining half of such last-named 
salary being at the disposal of the Governor-General in Council 
or Governor in Council, whichever may apx)oint to the office. 

(5) Provided as follows : — 

{a) No person may be appointed a temporary member of 
council who might not have been appoint al as herein- 
before provided to fill the vacancy supplied by the 
temporary appointment ; and 

(6) If the Secretary of State informs the governor-general 
that it is not the intention of His Majesty to fill a 
vacancy in the council of the governor-general, no 
temporary appointment may be made under this section 
to fill the vacancy, and if any such temporary appoint- 
ment has been made before the date of the receipt of 
the information by the governor-general, the tenure of 
the jjerson temporarily appointed ceases from that date. 

(a) The words ‘ to duty ’ are not in the Act, but seem to express 
the intention. 

88 . — (l) An additional member of the council of the 
governor-general or of a governor, or a member for legis- 
lative purposes of the council of a lieutenant-governor or 
chief commissioner, may resign his office to the governor- 
general, governor, lieutenant-governor, or chief commissioner, 
and on the acceptance of the resignation the office becomes 
vacant. 


(^) If any such member is absent from India or unable 
to attend to the duties of his office for a period of two con- 
secutive months, the governor-general, governor, lieutenant- 
governor or chief commissioner, as the case may be, may 
declare by a notification pubhshed ill the Government Gazette, 
that the seat in council of that member has become vacant. 

Tlio filling of vacancies is now regulated by the Regulations of 
ovember 15, 1909 (as amended in 1912), made under the Indian 
Councils Act, 1909, 


[37 & 38 
Viet, c, 
91, a. 2.] 
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[3 &4 
Will. IV, 
D. 85,8. 78. 

21 k 22 

Viet, c, 
106, ss, 

3O3 37 J 


89. The Secretary of State ii\ Council may, with the 
coucurreiicc of a Jiiajority of votes at a meeting of the Council 
of India, make regulations as to the absence on sick leave 
or furlough of persons in the service of the Crown in India, 
and the terms as to continuance or diminution of pay, salary, 
and allowances on which any such sick leave or furlough may 
be granted, 

90. The Secretary of State in Council may, with the 
concurrence of a majority of votes at a meeting of the Council 
of India, make regulations for distributing between the several 
authorities in India the power of making appointments to and 
promotions in offices, commands, and employments under the 
Crown in India. 


PART vm. 


The Ikdian Civil Service. 


No dis- 
rtbilifcicb iii 
respect of 
I’cligion. 
colour, or 
])laco of 
birth, 
l3 &4 
Will. IV, 
c. 85, 
ft. 17, J 


Regula- 
tions for 
admission 
to civil 
service. 

[21 &2Z 
Viet, c, 
106, 8.32.] 


91. No native of British India, nor any natural-born subject 
of His Majesty" resident therein, is, by reason only of his 
religion, place of birth, descent, or colour, or any of them, dis- 
abled from holding any i)lace, office, or employunent under His 
Majesty in India. 

This reproduces b. 87 of the Act of 1833, with the substitution of 
‘TSntrih dnclia*' for "the said territories,’ and ‘His Majesty" in India'' 
for ‘ the said Company.’ See the comments on this enactment in 
pars. 103-109 of the dispatcli of December 10, 1834. 

92. — (i) The Secretary of State in Council may, with the 
advice and assistance of the Civil Service Cemmissioners, make 
regulations for the examination of natural-born subjects of 
His Majesty^ desirous of becoming candidates for appointment 
to the Indian Civil Service. 

( 2 J The regulations prescribe the age and qualifications of 
the candidates, and the subjects of examination, 

( 3 ) Every regulation made in. pursuance of this section must 
be forthwith laid before Parliament. 



Ill] DIGEST OF STATUTORY ENACTMENTS 263 

(4) The candidates certified to bo entitled under the regula- 
tions must be recotuniended for appointment according to the 
order of their proficiency as shown by their examination. 

(5) Such persons only as arc so certified may be appointed 
or admitted to the Indian Civil Service by the tSecretary of 
State izi Council (a). 

(a) The civil service referred to in these sections is the service wliich 
used to be known as the covenanted civil service, hut which, under 
the rules framed in pursuance of Sir Charles Aitchisohs Commission, 
ia usually designated the Indian Civil Service, 

Where a child of a father or mother who lias been naturalized under 
the Naturalization Act, 1870 (33 & 34 Viot, 0. 14), has during infancy 
become resident with the father or mother in any part of the Lnited 
Kingdom or with the father while in tho service of the Crown out of the 
United Kingdom, ho is, by virtue of s. 10 (5) of that Act, a naturalized 
British subject, and is entitled to bo treated under tho enactment 
reproduced by this clause as if lie were a natural- bom Uriciah subject. 
The expression includes a native of British India, but would, apparently, 
not include a subject of a Native State in India. 

93« Subject to the previsions of this Digest, <iU vacancies 
happening in any of the offices specified or referred to in the 
Second Schedule to this Digest, and all such offices which may 
be created hereafter, must be filled from amongst tlic members 
of the Indian Civil Service* 

The provision of the Act of ^793 as to filling vacancies from among 
members belonging to tho same presidency was repealed by J & 3 
Geo. V, c, 6, s. 4, 

94* — (i) The authorities in India by whom appointments 
are made to offices in the Indian Civil Service may appoint 
any native of India of proved merit and ability to any such 
office, although he has not been admitted to that service in 
accordance with the foregoing provisions of this Digest. 

(2) Every such appointment must he made subject to such 
^ules as may be prescribed by the Governor-General in Council, 
and sanctioned by the Secretary of State in Council with the 
ooncurrence of a majority of votes at a meeting of the Council 
of India. 

(3) f^or the purposes of this section the expression ‘ native 
of India ^ includes any person born and domiciled in British 
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India, of parents hal>itually resident in British Ii\dia, and 
not established there for temporary purposes only ; and the 
Govenior- General in Conncil may by resolution define and 
limit the qualification of natives of India thus expressed ; but 
every resolution made by him for that purpose will be subject 
to the sanction of the Secretary of State in Council, and will 
not have force until it has been laid for thirty days before both 
Houses of Parliament, 

The enactment reproduced by this section is not very clearly ex- 
pressed, and runs as follows : — 

^ Whereas it is expedient that additional facilities should be given 
for the employment of natives in India, of proved merit and ability, 
in the civil service of Her Majesty in India : Be it enacted, that nothing 
in the Giovernment of India Act, 1858, or in the Indian Civil Service Act, 
1861, or in any other Act of Parliament or other law now in force in 
India, shall restrain the authorities in India by ^vhom appointments are 
or may be made to offices, places, and employmcutB in the civil service 
of Her Majesty in India from appointing any native of India to any such 
office, idace, or employment, although such native shall not have been 
admitted to the said Civil Service of India in manner ins. 32 of the first- 
mentioned Act ])rovided, but subject to such rules as may be from time 
to time prescribed by the Governor- General in Council and sanctioned 
by the Secretary of State in Council, with the concurrence of a majority 
of members present ; and that for the purpose of this Act the words 
“ natives of India” shall include £)erson born or domiciled within 
the dominions of Her Majesty in India, of parents habitually resident 
in India, and not established there for temporary purposes only ; and 
that it shall be lawful for the Governor- General in Council to define 
and limit from time to time the qualification of natives of India thus 
expressed ; provided that every resolution made by him for such pur- 
pose shall be subject to the sanction of the Secretary of State in Council, 
and shall not have force until it has been laid for thirty days before both 
Houses of Parliament.’ 

For the history of the successive rules made under this section, see 
above, p. 1 50- The expression ‘ native of India’ as defined by the section has 
been construed as including persons born or domiciled in a Native State. 

95- — (i) Whore it appears to the authority in India by 
■ whom an appointment is to be made to any office reserved to 
members of the Indian ttvil Service, that a person not being 
a member of that service ought, under the special circum- 
stances of the case, to be appointed thereto, the authority may 
appoint thereto any person who has resideil for at least seven 
years in India, and who has, before his appointment, fulfilled 
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all the tests (if any) which would be imposed in the like case 
on a member of that service. 

(2) Every such appointment is provisional only, and must 
forthwith be reported to the Secretary of State in Council, 
with the special reasons for making it ; and unless the Secretary 
of State in Council approves the appointment, with the con- 
currence of a majority of votes at a meeting of the Council of 
India, and within twelve months from the date of the appoint- 
ment notifies such approval to the authority by whom the 
appointment was made, the appointment must be cancelled. 


PART IX. 

The Indian High Courts. 

Constitution. 

96 * — (i) (a) Each high court consists of a chief justice, 
and as many other judges, not exceeding nineteen {b), as His 
Majesty may think fit to appoint. 

(2) A judge of a high court must be — 

A barrister of England or Ireland, or a member of the 
Faculty of Advocates in Scotland, of not less than five 
years’ ataiadiug ; or 

( 6 ) A member of the Civil Service of India of not less than 
ten years’ standing, and having for at least three years 
served as or exercised the powers of a district judge ; or 

(c) A person having held judicial office not inferior to that 
of a subordinate judge, or a judge of a small cause court, 
, for a period of not less than five years ; or 

(^) A person having been a pleader (c) of a high court for 
^ period of not less than ten years. 

(3) Provided that not less than one-third of the judges of 
^ high court, including the chief justice, must be such 
^^rristers or advocates as aforesaid, and that not less than 
^ne- third must be members of the Civil Service of India. 


1 & 2 
Geo. V, 
c. 18, s. I. 
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(а) There are four ch.n-tered high courts : at Calcutta, Madras, 
Bombay, and Allahabad- By s. 2 of the Indian High Courts Act, 
1911 (i & 2 Cco. V, c. 18) power is now given to establish additional 
chartered high courts. 

(б) There is power in all cases to raise the number to this maximum. 
The Indian High. Courts Act, 1911 (i k. z Goo. V, c. 18) has raised the 
maximum, including the chief justice, to 20 (s. i), and given power to 
appoint additional temporary judges (s, 3). 

(c) Tho word ‘ plctwler ’ in the enactment reproduced by this section 
apparently includes every one who has for ten years been allowed to 
‘ plead ’ in tho Indian sense, i. c. to act as a barrister in the high court, 
though not a barrister or member of the acuity of Advocates. 

97. — (t) Every judge of a high court holds his olUce 
during His Majesty's pleasure (a), 

(2) Any such judge may resign his office, in the case of the 
high court at Calcutta, to the Governor -General in Council, 
and in the case of any other high court to the local 
Government of the province in which the high court is 
established. 

(ti) As to tenure during pleasure, see the note on s, 21 above, 

98* — (i) The chief justice of a high court has rank and 
precedence before the other judges of the same court. 

(2) All the other judges of a high court have rank and. 
precedence according to the seniority of their appointments, 
unless otherwise provided by the terms of their appointment. 

99. The Secretary of State in Council may fix the salaries, 
allowances, furloughs, retiring pensions, and (where necessary) 
expenses for equipment and voyage of the chief justices and 
judges of the several high courts, and from time to time 
alter them, but any such alteration does not affect the salary 
of any judge appointed before the date thereof. 

For existing salaries and allowances, see note on s. 80. 

10 0« — (i) Oil the oocurreiice of a vacancy in the office of 
chief justice of a high court, and during any absence of 
such a chief justice, the Governor-General in Council in the 
case of the high court at Calcutta, and the local Govern- 
ment in other cases, is to appoint one of the judges of the 
same high court to perform the duties of chief justice of 
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the court until some perf^on has been appointed by His Majesty ^ 

to the office of chief justice of the court, and has entered on 
the discharge of the duties of that office, or until the chief 
justice has returned from his absence, as the case requires (a). 

(2) On the occurrence of a vacancy in the office of any 
other judge of a high court, and during any absence oi any 
such judge, or on the appointment of any such judge to act 
as chief justice, the Governor-General in Council or local 
Government, as the case may be, may appoint a person, with 
such qualifications as are required in persons to be appointed 
to the high court, to act as a judge of the court ; and the 
person so appointed may sit and perform the duties of a 
judge of the court until some person has been appointed by 
His Majesty to the office of judge of the court, and has 
entered on the discharge of the duties of the office, or until 
the absent judge has returned from his absence, or until the; 
Governor-General in Council or local Government sees cause- 
to cancel the appointment of the acting judge ( 6 ). 

(a) Apparently the person appointed to act for the chief justice need 
Uofc be a barrister-judge, though the chief justice himself must be ! 
a harrisiei. See s. 9O (3) above. 

(&) The appointment remums in force until the occurrence of one 
of the contingencies mentioned in this sub-scctioii, and hence cannot 
he made for a specified time. Probably the ‘ acting judge referred 
to at the end of the sub'section is the judge acting as chief justice 
referred to above. There is no limit of time within which the 
appointment must be made^ See Rao Balimni Singh v. Rani Kishori 
h. R, 25 L A. 54, 76. 


Jurisdiction. 

101 .— (I) Subject to any law made by the Governor- Jiiribdic- 
General in Council (a), the several high courts have such ^mgh 
jurisdiction, original and appellate, including admiralty juris- 
diction in respect of offences committed on the high seas, and III, c. 63, 
a-U such powers and authority over or in relation to the 21 Geo. 
^ministration of justice, including power to appoint clerks 
^ud other ministerial officers of the court, and power to make 
rules for regulating the practice of the court, as are vested in s, 156. 
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37 Geo. them by charter or letters patent, and subject to the prc 
14^, s'. II. visions of any such law, charter or letters patent, all sue 
Ge^ III powers, and authority as were vested in any c 

c* 79, ss. the courts in the same presidency abolished by the Iiidin 
4 Geo. IV, High Courts Act, 1861, at the date of their aholition (b). 

7, 17! (2) Each of the high courts at Calcutta, Madras, and 

Bombay is a court of record and a court of oyer and tenninor 
104, 8. 9.] and jail delivery for the territories under its jurisdiction. 

(3) Subject to any law made by the Governor- General 
in Council, the said high courts have not and may not 
exercise any original jurisdiction in any matter conced- 
ing the revenue or concerning any act ordered or done iu 
the collection thereof according to the usage and practice ot 
the country or the law for the time being in force (c). 

(a) This power is reserved by a. 9 of the Indiau High Courts Act, i Sb i . 

(b) The jurisdiction of the chartered high courts in India is based 
partly on their charters and partly on parliamentary enactments 
applying either to the high courts themselves or to their predecessorfc. 

The charters are to be found in the Skituforij Mules and Orders 
Revised^ vol. vi. 

The statutory enactments still unro pealed with respect to the juris- 
diction of the high court are as follows : — 

By s, 13 of the Regulating Act of 1773 (13 Geo. Ill, c. 63) the Supremo 
Court of Judicature at Fort William was declared to have full power 
and authority to exercise and 2)erform all civil, criminal, admiralty, and 
ecclesiastical jurisdiction, and to appoint clerics and other ministerial 
officers, and to form and establish such rules of practice, and such rule^i 
iui *^ihxh tfi "cuta'i, inrfi \x) iu nVi'sca^n Viifugs its 'i/eiucndi 

necessary for the administration of juistiee and the due execution of 
all or any of the powers which by the charter might be granted and 
committed to the court. It was also to be at all times a court of record 
and a court of oyer and terminer and jail delivery in and for the town 
of Calcutta and factory of Fort William, and the limits thereof, and the 
factories subordinate thereto. 

Under s. 14 of the same Act, the new charter of the court, and the 
jurisdiction, powers, and authorities to be thereby established, were to 
extend to all British subjects who should reside in the kingdoms or 
provinces of Bengal, Bihar, and Orissa, or any of them, under the 
protection of the Company, and the court was to have full power and 
authority to hear and determine all complaints against any of His 
Majesty’s subjects for any crime, misdemeanours, or oppressions, and 
to entertain, bear, and determine any suits or actions whatsoever against 
any of His Majesty’s subjects in Bengal, Bihar, and Orissa, and any suit. 1 
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action, or corn plaint against any person who at tho time when the debt 
or cause of action or complaint had arisen had been employed by, or 
been directly or indirectly in the service of, the Company, or of any of 
His Majesty’s subjects. 

Section 156 of the East India Company Act, 1793 (33 Geo. Ill, c. 52), 
enacted and declared that the power and authority of the supreme 
court at Calcutta extended to the high seas, and that the court should 
have full power and authority to inquire, hear, try, examine, and deter- 
mine, by the oaths of honest and lawful men, being British subjects resi- 
dent in the town of Calcutta, all treasons, murders, piracies, robberies, 
felonies, maimings, forestallings, extortions, trespasses, misdemeanours, 
offences, excesses, and enorinitieR, and maritime causes whatsoever, 
according to the laws and customs of the Admiralty of England, done, 
perpetrated, or committed upon any of the high seas, and to fine, 
imprison, correct, punish, chastise, and reform parties guilty and violators 
of the laws, in like and in as ample manner to all intents and purposes 
as the said court might or could do if the same were done, perpetrated, or 
committed within the limits prescribed by the charter, and not other- 
wise or in any other manner. 

The East India Act, 1797 (37 Geo. Ill, c. 142), after providing for 
the erection of courts of judicature at Madras and Bombay, gave those 
courts, by s. ii, the jurisdiction formerly exercisable by the mayor’s 
court at Madras and at Bombay, or by the courts of oyer and terminor 
or jail delivery there, and declared, by s. 13, that these courts were to 
have full power to hear and determine all suits and actions that might be 
brought against the inhabitants of Madras and Bombay respectively in 
manner provided by the charter, subject , however, to the proviso in s. 1 08 
of this Digest. 

The Government of India Act, 1800 (39 Sc 40 Geo. Ill, c. 78), 
authorized the grant of a charter for the establishment of a supreme 
court at Madras. It was (s. 2) to have full power to exercise such civil, 
criminal, admiralty, and ecclesiastical jurisdiction, both as to natives 
and British subjectvS, and to be invested with such powers and authoriticR, 
privileges and immunities, for the better administration of the same, 
and to bo subject to the same limitations, restrictions, and control 
within Bort St. George and the town of Madras, and the limits thereof, 
and the factories subordinate thereto, and within the territories subject 
to or dependent on the Government of Madras, as the supreme court 
at Fort Wdliam was invested with or subject to within Fort William or 
the kingdoms or provinces of Bengal, Bihar, and Orissa. 

The Indian Bishops and Courts Act, 1823 (4 Geo. IV, c. 71, s. 7), 
authorized the grant of a charter for the establishment of a supreme 
court at Bombay with jurisdiction corresponding to that previously 
given to the supreme court at Madras, and declared, by s. 17, that the 
supremo courts at Madras and Bombay were to have the same powers 
as the supreme court at Fort William in Bengal. 

In 1828 an Act (9 Geo. IV, c, 74) was passed for improving the 

iiiinistration of criminal justice in the East Indies. The only 
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sections now utirepealed in this Act are ss, r, 7, 8, g, 25, 26, 56, and 110 
By s, I the Act is declared to extend to all persons and all places, as 
well on land as on the high seas, over whom or which the crimitia 
jurisdiction of any of His Majesty’s courts of justice eieeted or to b? 
erected within the British territories under the government of the^ 
United Company of Merchants of England trading to the East Indies 
docs or shall hereafter extend. Sections 7, 8, and q, which relate to 
aocessories, and s. 25, which relates to punishments, are apparently 
superseded as to admiralty cases by the Admiralty OSences (Colonial) 
Act, 1S49 (13 13 Viet. c. 96), and the Admiralty Jurisdiction (India) 

Act, i860 (33 & 24 Viet. c. 88) (see The Queen Empress v. UaHon^ I. L. K. 
16 Cah 238), and as to other cases by the Indian Codes. 

Section. 26 lays down a rule for interpreting cximmal statutes, corre* 
spending to the rule embodied for India in the General Clauses x\ct oi 
1897, and for the United Kingdom in the Interpretation Act, 1889. 

Section 56 extencL? to British India the provisions j)reviously enacted 
for England hyp Geo. IV, c. 31, s. 8, with respect to olfences committed 
in two different places, or partially committed in one place and completed 
in another, but has been held not to make any person liable to punish- 
ment for a complete offence who would not hare been so liable heforc. 
»Seo jSJga Hoong v. Eeg., 7 Moo. Ind. App. 73,7 Cox C.0, 4 So. In this case 
some Rurinese native subjects of the East India Company committed 
a murder on the Cocos Islands, which were then uninhabited islands 
in the Bay of Bengal, within the limits of the Company's charter. They 
w^ere convicted under the Act of 1828 by the supreme court of Calcutta, 
but the conviction w'as reversed by the Privy Council. It was held 
that the place in which the offence w'as committed was, but the offend er^ 
personally were not, within the juTLscliction. conferred by the statute, 
and that the object of the statute was only to apply to the East Indies 
the enactment pre\uou8ly passed for England. 

Section no of the Act of 1S2S has been repealed, except so far as 
it is in force in the Straits Settlements. 

The Admiralty Offences /CDloiiLa[.\ Act;. JS40 ij. Viet. n. o6j- 

enacts that if any person within, any colony (which is to include Briti&h 
India, 23 & 24 Viefc. c. 83, s. i) is charged with the commissioxa of any 
offence committed upon the sea or in any haven, river, creek, or place 
where the admiral has jurisdiction, or being so charged is brought for 
trial to any colony, all magistrates, justices of the peace, public prof^e‘ 
cutors, juries, judges, courts, public officers, and other persons in the 
colony are to have the same jurisdiction and authority with respect to 
the offence as if the offence had been committed upon any waters situate 
within the limits of the local jurisdiction of the courts of criminal 
justice of the colony. 

The Act further enacts (s. 3) that where any person dies in any colony 
of any stroke* poisoning, or hurt, having been feloniously stricken, 
poisoned, or Inirt upon the sea, or in any haven, river, creek, or place 
where the admiral has jurisdiction, or at any place out of the coJon\. 
every offence committed in resiieGt of any such cas^e, whether amountiu. 
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to fcho offenco of murder or of manslaughter, or of being acccs.sory before 
the fact to murder, or after the fact to murder or manslaughter, may 
be dealt ^vitli and punished in the colony as if tho offence had been 
wholly committed in the colony ; and if any person is charged in any 
colony with any such offenco resulting in death on the sea, or in any such 
haven, &c-, the offence is to be held for the purposes of the Act to have 
been wholly committed upon the sea. 

The Admiralty Jurisdiction (India) Act, i860 (23 & 24 Viet, c. 88), 
provides (s. 2 ) that where any person within anyplace in India is charged 
with the commission of any offence in respect of which jurisdiction is 
given by the Act of 1849, or, being so charged, is brought for trial under 
that Act to any place in India, if before his trial be makes it appear that 
if the offence charged had been committed in that place he could have 
been tried only in the supreme court of ono of the three presidencies in 
India, and claims to be so tried, the fact is to be certified, and he is to 
be sent for trial and tried accordingly. 

The Indian High Courts Act, iSoi (24 & 25 Viet. c. 104), abolished 
the supreme courts at Calcutta, Madras, and Bombay, and the Oom- 
pany’s courts of appeal at those places, and provided for the establish- 
ment hy charter of high courts at those places. 

Under s. 9, ‘ each of the high courts to be established under this 
Act shall have and exercise all such civil, criminal, admiralty and vice- 
admiralty, testamentary, intestate, and matrimonial jurisdiction, 
original and appellate, and all such powers and authority for and in 
relation to the administration of justice in the presidency for which 
it is established, as Her Majesty may by such letters patent as aforesaid 
grant and direct ; subject, however, to such directions and limitations 
^►3 to the exercise of original, civil, and criminal jurisdiction beyond 
the limits of the presidency towns as may be prescribed thereby, and 
save as by such letters patent may be otherwise directed ; cand, subject 
and without prejudice to the legislative powers in relation to the 
matters aforesaid of the Governor- General of India in Council, the 
high court to be established in each presidency shall have and exercise 
ftll jurisdiction, and every power and authority whatsoever in any 
manner vested in any of the courts in the same presidency abolished 
under this Act at the time of the abolition of such last-mentioned 
courts.’ 

Section 1 1 declares that the existing provisions applicable to the 
supreme courts are to apply to the high courts* 

The Courts (Colonial) Jurisdiction Act, 1S74 (37 & 38 Viet. c. 27), 
^acta, by s. 3, that when, by virtue of any Act of Parliament, a person 

tried in a court of any colony (which by s. 2 is to include British 
India.) for any crime or offence committed upon the high seas or else- 
where out of the territorial limits of the colony and of the local juris- 
diction of the court, or, if committed within that local jurisdiction, 
^ade punishable by that Act, ho shall, upon conviction, be liable to 
such punisliment as might have been inflicted upon him if the crime 
offence had been committed within the limits of the colony and of 
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tbp Jo(*aJ juTisrUptrion of tho ronrt^ and to no other. Provided that if 
the crime or offence is not pnnishahlo by the ^ixw of the colony in which 
tho trial takes place, the person xslndl, on conviction, be liable to such 
punishment (other than capital puiiishment) as seems to tho court most 
nearly to correspond to the punishment to which he would have been 
liable if the crime or offence had been tried in England. 

The Territorial Waters Jurisdiction Act, 1878 (41 & 42 Viet. c. 73), 
which was passed in consequence of the dcci&ion in the Franconia case 
{E. V, Kcyn, 2 Ex. 169), and which extends to India, declares that an 
oJfenco CDiDinitied hy a j^erson, whether he is or is not a subject of 
Her Majesty, on tho open sea within the territorial waters of Her 
Majesty’s dominions, is an offence within the jurisdiction of the admiral, 
although it may have been committed on board or by means of a foreign 
ship, and the person who committed the offence may be arrested, tried, 
and punished accordingly^. Proceedings for the trial and punishment 
of a person who is not a subject of Her Majesty, and is charged with 
any such offence as is declared by tho Act to be within the jurisdiction 
of tho admiral, are not to be instituted in British India except with 
the leave of the govern or-gen era} or tho governor of the ^^rasidency. 
For the purpose of any offence declared by the Act to be wdthin the 
jurisdiction of the admiral, any part of the sea within one marine league 
of the coast, measured from low-water mark, is to be deemed to be open 
sea within the territorial waters of Her Majesty’s dominions. 

Under the Colonial Courts of Admiralty Act, 1890 (53 & 54 Viet, 
c. 27), tho Legislature of British India may declare certain courts to 
be colonial courts of admiralty, and courts so declared have the admir- 
alty jurisdiction de,soribed in tho Act. Under this power the Lcgh- 
Jatnre of India has, by Act XVI o^ j Spj, s, 2, declared the high courts 
at Calcutta, Madras, and Bombay, as well as the courts of the recorder 
at Rangoon, the Resident at Aden, and the district court of Karachi, 
to be colonial courts of admiralty. 

The Merchant Shipping Act, 1894 (57 & 58 Viet. c. 5o), provides, 
by s. 686, that ‘ where any person, being a British subject, is charged 
with having committed any offence on board any British ship on the 
high seas or in any foreign port or harbour, or on board any foreign 
ship to which he does not belong, or, not being a British subject, is 
charged with having committed any oScnce on hoard any British ship 
on the high seas, and that person is found within the jurisdiction of "" 
any court in Her Majesty's dominions which would haT-e had cogniji-^ 
ance of the offence if it had been committed on board a British ship 
within tho limits of iU ordinary jurisdiction, that court shall have juris- 
diction to try the offence as if it had been so committed ; but nothing 
in this section is to affect tho Admiralty Off otlccs (Colonial) Act, 1 849.* 

Section 687 of tho same Act provides that ‘ all offences against 
property or person committed in or at any place, either ashore or 
aBoatj out of Her Majesty’s dominions any master, seaman, or 
apprentice who, at the time when the offence is committed, is, or 
within three rnontha previously has been, Employed in any British 
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skip, shall bo doemed to be offences of the same nature respectively, 
and be liable to the same punishments respectively, and be inquired 
of, heard, tried, determined, and adjudged in the same manner and 
by the same courts and in the same places as if those offences had been 
committed within the jurisdiction of the Admiralty of England ; and 
the costs and expenses of the prosecution of any such offence may be 
directed to be paid as in the case of costs and expenses of prosecu- 
tions for offences committed within the jurisdiction of the Admiralty 
of England.’ 

It seems to follow from these several enactments, and from paras. 29 
and 32 of the Charters, that where a chartered high court exercises 
jurisdiction in respect of — 

(1) an offence committed on land, both the procedure and the 
substantive law to be applied are those of British India, i.c. both 
the Code of Criminal Procedure and the Penal Code apply ; 

(2) an offence committed at sea by a native of British India, the 
position is the same ; or . 

(3) an offence committed at sea by any other person, whether within 
territorial waters or beyond them, 

the procedure is regulated by British Indian law, but the nature of the 
crime and the punishment are determined by English law. 

See Queen Empress v. Barton, I. L. R. 16 Cal. 238, and Mayne, 
Criminal Law of India, chap. ii. 

(c) The enactment reproduced by this sub-section was probably 
suggested by the Patna case, as to’which see Stephen’s Nuncomar and 
Impey, chap. xii. In 1S73 cortain licensed liquor- vendors moved the 
high court at Calcutta for a mandamus to compel the Board of Revenue 
to issue rules prescribing the fees payable for liquor licences, hut it was 
held that the matter related wholly to the revenue, and that therefore 
by 21 Geo. Ill, c. 70, s. 8, the high court had no jurisdiction (Re Audur 
Ohundra SJmw, ii Beng. L. R. 250). In a later Madras case {1876) 
doubts were expressed as to the extent to wEich the enactment was 
still in force, and, in particular, whether it had not been repealed 
except as to land revenue. See Collector of Sea Customs v. Panniar 
CkitJiamharam, I. L, R. i Mad. 89. In any case it applies only to the juris- 
diction derived from the supreme court, i.e. to the original jurisdiction. 

102. Each of the high courts has superintendence over 
all courts for the time being subject to its appellate juris- 
diction, and may do any of the following things ; that is to 
say— 

(а) call for returns ; 

(б) direct the transfer of any suit or appeal from any such 
court to any other court of equal or superior jurisdiction ; 

(c) make and issue general rules for regulating the practice 
and proceedings of such courts ; 
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(^Z) prescribe forms for any proceedings in such courts, and 
for the mode of keeping any books, entries, or accounts 
by the officers of any such courts ; and 

(e) settle tables of fees to be allowed to the sheriff, attorneys, 
and all clerks and officers of such courts. 

Provided that all such rules, forms, and tables require the 
previous approval, in the case of the high court at Calcutta, of 
the Governor-General in Council, and in other cases, of the 
local Government (a). 

(a) As to the relations of the high courts to tho subordinate courts, 
see further above, pp. 153, 163. 

103. — (i) Subject to any law made by the Governor- 
General in Council, each high court may by its own rides 
provide as it thinks fit for the exercise, by one or more judges, 
or by division courts constituted by two or more judges, of the 
high court, of the original and appellate jurisdiction vestal 
in the court. 

(2) The chief justice of each high court determines what 
judge in each case is to sit alone, and what judges of the 
court, whether with or without the chief justice, arc to 
constitute the several divi>sion courts. 

104. — (i) (a) The Governor-General in Council may by 
order transfer any territory or place from the jurisdiction of 
one to the jurisdiction of any other of the high courts, and 
authorize any high court to exercise all or any portion of its 
jurisdiction in any part of British India not included within 
the limits for which the high court was established (6), and 
also to exercise any such jurisdiction in respect of Christian (c) 
subjects of His Majesty resident in any part of India outside 
British India 

(2) The Governor-General in Council must transmit to the 
Secretary of State an authentic copy of every order made 
under this section. 

(3) His Majesty may signify, through the Secretary of 
State in Council, his disallowance of any such order, and such 
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disallowance makes void and annuls the order as from the day 
on which the govemor^geiieral makes known by proclama- 
tion or by signification to his council that he has received 
notification of the disallowance, but no act done by any high 
court before such notillcation is invalid by reason only of such 
disallowance. 


( 4 ) Nothing in this ^section affects any power of the Governor- 
General in Council in legislative meetings. 

(«) As to the object and construction of this section, see Minutes by 
Sir H. S. Maine, No. 45. 

{b) For orders made under this provision, see Notifications, Nos. 178, 
1 80, 18 1 , of September 23, 1 874 ; Mayne, Criminal Law of India, p. 2 5 8, 
It would seem that s, 3 of the Act of 1865 (reproduced by this provision) 
only empowered the governor-general to make an order transferring 
any territory from the jurisdiction of one court to the jurisdiction of 
another, and that the second branch of the section was only to enable 
the governor-general to authorize the court to which such transfer was 
made to exercise jurisdiction. T£ this is so, the Governor-General in 
Council could not either by order or legislation extend the local and 
personal jurisdiction of the high court at Allahabad over the province 
of Oudh, or authorize two of the judges of the high court to sit at 
Lucknow to try cases arising in Oudh, or empower the Judicial Com- 
missioner of Oudh to trn-nsmit cases from Oudh for trial at Allahabad 
by judges of the high court there. By s. 2 Trf the Indian High Courts 
Act, 1 91 1 (i & 2 Ceo. V, c. 18) power is now" given m certain cases to 
alter by letters patent the local jurisdiction of a high court, 

(c) ‘ The comprehensive term “ Christian ” was doubtless used 
because it might he convenient to give a particular high court matri- 
monial and ivwisdiction owr all (Jkristmw 

Minutes by Sir H, S. Maine, Nos. 44, 45. 

(<^) i.e. in Native States. See s. 124. 


105. — (i) Subject to any law made by the Governor- Exemp- 
General in Council (o^), the governor-general and each of the jurisdic- 
governors of Bengal, Madras, and Bombay, and each of the 
niembers of their respective councils, is not — public^” 

subject to the original jurisdiction of any high court capacity, 
by reason of anything counselled, ordered, or done by any ill, c? 63, 
of them, in his public capacity only ; nor Geo^^' 

( 6 ) liable to be arrested or imprisoned in any suit or pro- HI, c. 70, 
ceeding in any high court acting in the exercise of its 37 Geo, 
original jurisdiction ; nor 


T 2 
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(c) subject- to the original criminal jurisdiction of any high 
court in respect of any misdemeanour at common law, or 
under any Act of Parliament, or in respect of any act which 
if done in England would have been a misdemeanour. 

( 2 ) The exemption under this section from liability to arrest 
and imprisonment extends also to the chief justices and other 
judges of the several high courts. 

(a) The enactm exits reproduced by this section apply only to the 
original jurisdiction of the high courts, and are not excepted from the 
legislative pover of tho governor-generars council by 24 & 25 Viet, 
c. 67, s, 22. The exemptions from jurisdiction granted by 21 Geo. Ill, 
c. 70, and reproduced m this section, v'cre granted in conscq^uence of 
the proceedings in tho Cossijurah ease. See above, p- 54 5 Mayne, 
Criminal Law of India, 3rd edition, p. 326 ; and Jahant^ir v. Secrctarij 
of State for India, I. L. R. 27 Bom. 189. 

106* Subject to any law made by the Governor-General 
in Council, the order in writing of the Governor-General in 
CoLiiicil for any act is in any proceeding, civil or criminal, in 
any high court acting in the exercise of its original juris- 
diction, a full justification of the act, except so far as the act 
extends to any [European] British subject of His Majesty (a) ; 
but nothing in this section exempts the governor-general, or 
any member of his council, or any person acting under their 
orders, from any proceedings in respect of any such act before 
any comijetent court in England. 

(fit) The expression in the Act of 1780 is ^British subjects,’ which 
of course must 6e construed’ in the narrower sense. As to the circum- 
stances out of which this enactment arose, see above, pp. 54 foil., and 
Mill’s British India, iv. 373-375 ; Coweirs Tagore Ledures, p- 72 ; 
Nunccymar and Impty, ii. 189. As to the limitations formerly imposed 
on the powers of the Indian Governments in dealing with European 
British subjects, see In re Ameer Khan, 6 B. L. B. 446, and the notes 
on ss. 63 and 79 of this Digest. The enactments reproduced by this 
section do not apply to the Governments of Madras and Bombay. 
They are applied to tho existing high courts by the conjoint operation 
of 39 & 40 Geo. ITT, c. 79, s. 3 ; 4 Geo. IV, c. 7 1, s. 7 ; and 24 & 25 Viet, 
c. 104, s. 1 1, but appear to affect only the original jurisdiction of the 
high courts. 

107-‘^(i) (^) Subject to any law made by the Governor- 
General in Council, if any person makes a complaint in 
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writing, and on oath, to the high court at Calcutta of any sion, &c., 

oppression or injury alleged to have been caused by any order 

of the governor-general, or any member of his council, 

and mves security to the satisfaction of the high court to [^i Geo. 

. III. c. 70, 

prosecute his complaint by indictment, iniorination, or 5,6.] 
action before a competent court in Great Britain within 
two years from the making of the same or from the return 
into Great Britain of the person complained against, he 
is entitled to have a true copy of any order of which he 
complains produced before the high court, and authenticated 
by the court, and he and the persons against whom he com- 
plains may examine witnesses on the matter of the complaint. 

(2) The high court must, if necessary, compel the at ion- 
dance and examination of witnesses in any such case in the 
same manner as in other criminal or civil proceedings, 

(3) Sections forty to forty -five of the East India Company 13 Geo. 
Act, 1772, apply in the case of 2)roc codings under this section * 

as in the case of the proceedings referred to in those sections. 

(a) The provision reproduced by this section has rernamed a dead 
letter from the date of its enactment, appears to bo unnecessary, and 
could bo repealed by Indian legislation. It does not apply to the 
Madras High Court, lie Wallace, X. L. R. 8 Mad, 24. 

The sections referred to in sub-sect ion (3) give jurisdiction to the 
Court of King's Bench, now the High Court, and provide for the 
taking of evidence in India, and its admissibility in England. 


Law to 6e administered. 


108 . vSubject to any law made by the Governor -Gen eial in Law to b© 
Council, the high courts, in the exercise of their original teredin 
jurisdiction in suits against inhabitants of Calcutta, Madras, 
or Bombay, as the case may be, shall, in matters of in- anceand 
heritance and succession to lands, rents, and goods, and in aion. 


matters of contract and dealing between party and party, when 
both parties are subject to the same personal law or custom 
having the force of law, decide according, to that personal HI, c. 
law or custom, and when the parties are subject to different '"I"’®' 


personal laws or customs having the force of law, decide accord - 
ing to the law or custom to which the defendant is subject. 
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This section reproduces the enactments marginally noted so far as 
they appear to represent existing law. The qualifying words at the 
beginning of the clause rex^resont existing law, the enactments margin- 
ally noted being, under J4 & 25 Viet. c. 67, s. 22, cax)ablc of being altered 
by Indian legislation. 

In Warren Hastings’s celebrated plan for the administration o£ 
justice^ proposed and adopted in 1772, when the East India Company 
first took upon themselves the entire management of their territories 
in India, the twenty- third rule specially reserved their own laws to the 
natives, and x^rovided that ‘ Moulavics or Brahmins ’ should respectively 
attend the courts to exx>ound the law and assist in passing the decree. 

Subsequently, when the governor-general and council -were invested 
by Parliament with the x>ower of making regulations, the x^rovisions 
and exact words of Warron Hastings’s twenty -third rule were intro- 
duced into the first regulation enacted by the Bengal Oovenmienb 
for the administration of justice. This regulation was passed on 
Axuil 17, 1 7 So. 

By section 27 of this regulation it was enacted ‘ that in all suits 
regarding inheritance, marriage, and caste, and other religious usages 
or institutions, the laws of the Koran with respect to Mahomedans, 
and those of the Shaster with resx>eot to Gentoos, shall be invariably 
adhered to.’ This section was rc -enacted in the following year, in the 
revised Code, with the addition of the word 'succession.’ Section 17 
of the Act of 1781 constitutes the first express recognition of Warren 
Hastings’s rule in the English Statute Law. Enactments to the same 
effect have since been introduced into numerous subsequent English 
statutes and Indian Acts, — ^see, for examxDle, 37 Geo. Ill, c. 142,8. 1 3 ; 
Bombay Ptegulation IV of 1827, s. 26 ; Act IV of 1872, s. 5 (Punjab) 
as amended by Act XII of 1878 ; Act HI of 1873, s. 16 (Madras); Act 
XX of 1 S75 , s. 5 (Central Provinces) ; Act XVllI of 1S76, s, 3 (Oudh) ; 
Act XII of 3887, s. 37 (Bengal, Xorth -Western Provinces, and Assam) ; 
Act XI of 1 889, s. 4 (Lower Burma). See also clauses 1 9 and 20 of the 
Charter of 1S65 of the Bengal High Court, the corresponding clauses 
of the Madras and’ Bombay Charters, and clauses 13 and 14 of the 
Charter of the Xorth- Western Provinces High Court, 

The effect of 21 Geo. HI, c. 70, s. 17* is explained in Sarhies v. 
Prosonno Mayi .Dasi^ 1 . L. R. 6 Cal. 794 (application for dower by the 
widow of an Armenian), and Jagut Mdhini Dasi v. DwarJcanaOi Beisakh, 
I. L. H. 8 Cal. 582 (where it was held that there was no question of 
succession or inheritance). 

The Indian Contract Act (IV of 1872) contains a saving (s. 2) for any 
statute. Act, or regulation not thereby expressly repealed. This 
saving has been held to include the enstctiuent reproduced by this 
section, under which matters of contract are, within the presidency 
towns, but not elsewhere, directed to be regulated by the x>ersonal law 
of the party, and thus, paradoxically enough, certain rules of Hindu 
law have maintained their footing in the last part of British India 
where they might have been expected to survive. See Nobin Chunder 
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Banner je& v. Bonteah Chundcr Ohose, I. L. R. 14 (Jal. 781, where it was 
held that the custom of damdupat (Law Quarterly Review for 1896, 
p. 45) was still in force in Calcutta. If, however, any native law or 
custom is clearly inconsistent with tho terms of the Contract Act, it 
would be held to be repealed. See Madhub CJiunder ForamankJe v. 
Rajcootmr Doss, 14 Beng. Law Rep. 76. 

The leading case on the extent to which English law has been intro-* 
duced into India is the Mayor of Lyons v. East India Company (1836), 
reported 1 Moo. P. C. 176, and also, with useful explanatory and illus- 
trative matter, 3 State Trials, N. S. 647. The Judicial Committee in 
this case laid down the principle that the general introduction of 
English law into a conquered or ceded country does not draw with it 
such j)arts as are manifestly inapplicable to the circumstances of tho 
settlement, and decided in particular that the English law incapaci- 
tating aliens from holding real property to their own use and trans- 
mitting it by devise or descent had never be^^n expressly introduced 
into Bengal, and that the Statute of Mortmain, 9 Ceo. II, c. 36, did 
not apf)ly to India. See also the famous judgement of Lord Stowell 
in TM Irkiian Ghuf, (1800) 3 Rob. Adm. 12 at pp. 28, 29 (quoted 
below, p. 384); Freeman v. Fairlie, (1828) 1 Moo. Ind. App. 304, 
2 State Trials, N. S. 1000 ; Advocate-General of Bengal v. Ranee Sur- 
■nomoye Dossee, (1863) 2 Moo. P. C., N. S. 22 (law as to forfeiture for 
suicide) ; and Ram Coomar Coondoo v. Chnnder Canto Mookerjee, 
(1876) L. R. 2 App. Cas. 186 (law as to maintenance and champerty). 
And as to the effect of successive charters in introducing English law 
into India, see above, p. 34 ; Morley’s Digest, Introduction, pp. xi, 
xxiii ; and I^Ir, Whitley Stokes’s preface to the first edition of the older 
statutes relating to India (reprinted in the edition of iSSi). 

Advocaie-Gtnfiral. 

10 9. — (i) His Majesty may, by warrant under his Royal 
^12 lor oi the 

presidencies of Bengal, Madras, and Bombay (a). 

( 2 ) The advocate-general for each of those presidencies may 
take on behalf of His Majesty such, proceedings as may be 
taken by His Majesty's Attorney-General in England (6). 

, (a) The advocate-general for Bengal is a law officer of the Govern- 
ment of India. 

(h) See Secretary of State for India v Bo-miay Landing and Shipping 
Company, 5 Bom. H. 0 . R. O. C. J., 42, and Act V of 1898, ss. 194 (2), 

333. 
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part X. 

Ecclesiasticaij Establishment . 

HO. — ‘(i) The bishops of Calcutta, Madras, and Bombay (a) 
have and may exercise such ecclesiastical jurisdiction and 
episcopal functions as His Majesty may, by letters patent, 
direct for the superintendence and good government of the 
ministers of the Church of England within their respective 
dioceses. 

(2) The Bishop of Calcutta is the metropolitan bishop in 
India, subject nevertheless to the general superintendence and 
revision of the Archbishop of Canterbury. 

(3) Each of the bishops of Madras and Bombay is subject 
to the Bishop of Calcutta as such metropolitan, and must at 
the time of his appointment to his bishopric or at the time of 
his consecration as bishop take an oath of obedience to the 
Bishop of Calcutta in such manner as His Majesty by letters 
patent may bo pleased to direct {b). 

(4) His Majesty may, by letters patent, vary the limits of 
the dioceses of Calcutta, Madras, and Bombay, 

(5) Nothing in this Digetit or in any such letters patent 
as aforesaid prevents any person who is or has been bishop of 
any diocese in India from performing episcopal functions, not 
extending to the exercise of jurisdiction, in any diocese or 
reputed diocese at the request of the bishop thereof. 

(a) The bishops of Calcutta., Madras, and Bombay are the only 
Indian bishops who are referred to in the Acts relating to India. Bishops 
have also been appointed, under letters patent or otherwise, for Chota 
Kagporc, Lahore, Lucknow, Nagpur, Rangoon, Tmnevelly, and 
Travancorc, and an assistant bi^ihop has been appointed in Madras. 

(6) As to these oaths, see 28 -9 Viet. c. 122, and 31 &; 32 Viet, 

c. 72, s. 14. Under 37 & 38 Vict. c. 77, s. 12, the archbishops Of 
Canterbury or York may, in consecrating any person to the office of 
bishop for the purpose of exercising episcopal functions elsewffieie than 
in England, dispense with the oath of due obedience to the archbishop. 

111 . — (i) The Bishop of Calcutta may admit into the holy 
orders of deacon or jiriest any person whom he, on examina- 
tion, deems duly qualified specially for the purpose of taking 
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on himself the cure of souls, or officiating in any spiritual hGeo-IV, 
capacity within the limits of the diocese of Calcutta, and 
residing therein. 

(2) The deposit with the bishop of a declaration of such 
a purpose, and a written engagement to perform the same, 
signed by the person seeking ordination, is a sufficient title 
with a view to his ordination. 

(3) It must be distinctly stated in the letters of ordination 
of every person so admitted to holy orders that ho has been 
ordained for the cure of souls within the limits of the diocese 
of Calcutta only. 

(4) Unless a person so admitted is a British subject, he 
is not required to take the oaths and make the subscriptions 
which persons ordained in England are required to take and 
make (a). 

(a) The enactment reproduced by this section appears to apply 
only to the Bishop of Calcutta, and is probably unnecessary, as being 
covered by the general language of the letters patent enabling the 
Bishop of Calcutta to perforin all the functions peculiar and appropriate 
to the office of bishop within the diocese of Calcutta, 

112 . If any person under the degree of bishop is appointed Consecra- 
to the bishopric of Calcutta, Madras, or Bombay, being at the person 
time of his appointment resident in India, the Archbishop of 
Canterbury, if so required to do by His Majesty by letters 
patent, may issue a commission under his hand and seal, [3 & 4 
directed to the two remaining bishops, authorizing and c. 85, a. * 
charging them to perform all requisite ceremonies for the 99 d 
consecration of the person so to be appointed. 

113. — (i) There may be paid to the bishops and arch- Salaries 

4 j 1 allow- 

deacons of Calcutta, Madras, and Bombay, out 01 the revenues ances of 
of India, such salaries («) and allowances (fi) as may be ^nd arch- 
fixed by the Secretary of State in Council, but any power 
of alteration under this enactment shall *not be exercised 111,0.155, 
so as to impose any additional charge on the revenues of ^ 

India, 
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( 2 ) There are to be paid out of the revenues of India the 
expenses of visitations of the said bishops, and of the providing 
a suitable house for the residence of the Bishop of Calcutta (c), 
but no greater sum may be issued on account of those expenses 
than is allowed by the Secretary of State in Council. 

(a) As to the existing salaries, see note on s. So, 

(b) Pensions, as distinguished from allowances, appear to be still paid 
under 4 Geo. IV, c. 71, s, 3, 6 Geo. IV, c. 85, s. 15, and 3 & 4 Will. IV, 
c. 85, s, 96, and not under 43 Viet. c. 3, s. 3. But it seems hardly worth 
while to reproduce here the specific provisions about bishops’ pensions 
or about payments to representabives of deceased bishops. 

(e) The statutoxy obligation to provide a house lor the Bishop of 
Calcutta is exhausted, but it may have been construed as including an 
obligation to mainlain hLs house. 

H4.* His Majesty may make such rules as to the leave of 
absence of the bishops of Calcutta, Madras, or Bombay, on fur- 
lough or medical certificate as seem to His Majesty expedient. 

115- — (i) Two members of the establishment of chaplains 
mamtained in each of the presidencies of Bengal, Madras, and 
Bombay must always be ministers of the Church of Scotland, 
and are entitled to have from the revenues of India such 
salary as is from time to time allotted to the military chaplains 
in the several presidencies. 

( 2 ) The ministers so appointed chaplains must be ordained 
and inducted by the presbytery of Edinburgh according to the 
forms and solemnities used in the Church of Scotland, and are 
sdoject to ‘fne spTiTtuaT and ecciesias^ticaT jurisdiction m 
things of the presbytery of Edinburgh, whose judgements are 
subject to dissent, protest, and appeal to the Provincial Synod 
of Lothian and Tweeddale and to the General Assembly of 
the Church of Scotland. 

116. Nothing in this Digest prevents the Governor-General 
in Council from granting, with the sanction of the Secretary 
of State in Council, to any sect, persuasion, 01 community of 
Christians, not being of the Church of England or Church of 
Scotland, such sums of money as may be expedient for the 
purpose of instruction or for the maintenance of places of 
worship. 
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PART XI. 


Offences, Penalties, and Proceddke. 

117. If any person holding office under the Crown in India 
does any of tlie following things ; that is to say, — ■ 

(1) If he oppresses any of His Majesty’s subjects (a) uithiii 
his jurisdiction or in the exercise of his authority ; 

(2) If (except in case of necessity, the burden of proving 
which shall be on him) he wilfully disobeys or wilfully 
omits ; forbears, or neglects to execute any orders or 
instructions of the Secretary of State ; 

(3) If he is guilty of any wilful breach of the trust and 
duty of his office and employment ; 

(4) If, being the governor -general, or a governor, or a 
member of the council of the governor-general or of a 
governor, or being a person emploj^ed or concerned in the 
collection of revenue or the administration of justice in 
the presidency of Bengal or the province of Bihar and 
Orissa, he is concerned in or has any dealings or trans- 
actions by way of traffic or trade within any of the 
provinces of India or other parts [otherwise than as 
a shareholder in any joint-stock company or trading 
corporation] ; 

(5) If he accepts or receives for his own use, in the discharge 
of his office, any gift, gratuity, or reward, pecuniary or 
otherwise [except in accordance with rules made by the 
Secretary of State as to the receipt of presents], and 
except in the case of fees paid to barristers, physicians. 
Surgeons, and chaplains in the way of their respective 
professions ; 

he is guilty of a misdemeanour . 

If a person is convicted of having accepted or received any 
such gift, gratuity, or reward, the court may order that the 
gift, gratuity, or reward, or any part thereof, be restored to 


Certain 
acts to be 
misde- 
meanours: 
Oppres- 
sion. 

[10 Geo, 
III, c. 47, 

Wilful dis- 
obedience. 
[33 Oeo. 
m, c, 52, 
s. 65, 

3 & 4 
Will IV, 
c, 85, s. 
So.] 

Breach of 
duty, 

[33 Geo- 

III, c. 52, 
8. 65. 

Will IV, 

C. 85, 8. 
So,] 

Trading. 
[33 Gbo. 
m. c. 52, 

s. 137, 

3 & 4 
wm. IV, 
c. 85, s. 
76.] 

Keceivmg 
presents. 
[X3 Geo, 
HI, c. 63, 
ss. 23, 24, 
^ 5 * 

33 <Ieo. 

HI, c. 52, 
88 . 62, 64. 

3^4 
Will IV, 
c, 85, s. 
76.] 



GOVERNMENT OF INDIA 


Loans to 
native 
princes. 
[37 Geo. 
iir,c.i4: 
s. 28.] 


284 


[CH. 


the person who gave it^ and that the whole or any part of any 
hne imposed on the offetider be paid or given to the prosecutor 
or informer, as the court may direct (^»), 

(tt) The expression ‘His Majesty’s subjects’ in the Act of 1770 
(10 Geo. Ill, c. 47, s. 4) was used at a time when it was very doubtful 
how far the sovereignty of the British Crown extended over natives of 
India, at all events oiit^sido the presidency towns, and was possibly 
intended to ho used in tho narrower sense formerly attributed to the 
expression ‘ British subjects.’ vSco not© (c) on s. 63 above. 

(6) This section reproduces with as much exactness as seems practic- 
able the several enactments noted in the margin. In many cases 
enactmonts dealing with the same offence use different language, and 
^PP^y to different classes of persons. The provisions reproduced from 
3 & 4 Will. ly, c. 8^, cannot be altered by Indian legislation. See 
24 & 25 Viet, 0, 67, s. 22, 

The words ‘ otherwise than as a shareholder in any joint-stock 
company or trading corporation,’ and ‘ except in accordance with rules 
made hy the Secretary of State as to the receipt of presents,’ do not 
occur in the enactments reproduced, but represent the limitations 
placedin practice on the extremely general language of the enactmnts. 

Similar prohibitions of trading or lending money are contained 
in enactments of the Indian legislatures. See, e. g., Act XV of 184S 
(trading by officers of chartered courts) ; Act II of 1874, b. 10 (by 
administratoi'gcneral) ; Acts VII of 1878, a 74, and XIX of 18S1, 
B. 73 (by forest officers) ; Acta V of 1861, s. 10, XXIV of 1859, s. 19 ; 
Bombay Act VII of 1867, &. n (by police officers) ; Acts XI of 1876, 
s. 34, and V of 1879, s. 3 (by officers of presidency banks) ; Act XVIU 
of 1881, 3, 155 ; Bombay Act V of 1879, s. 31 ; Madras Regulation I 
of 1803, s. 40 ; Madras Regulation II of 1803, s. 64 ; Bengal Regulation 
II of 1793, s. 18 (by revenue officers) ; Bengal Regulation XXXVIII 
of 1793, s. 2 (loans by civil servants). 

As to the xufea pioffibitrag the xeceipt ot" presents hy governors enf 
and servants of the Crown in British Colonies, see Todd, Parliament 
iary Government in the British Colonics, p, 153 (second edition). 

118* — (i)' If ttny British subject, without the previous 
consent in. writing of the Secretary of State in Council or of 
the Governor- General in Council or of a local Government, 

’ by himself or another — 

(а) lends any money or other valuable thing to any native 
prince or chief in India ; or 

(б) is concerned in lending money to, or raising or procuring 
money for, any such native prince or chief, or becomes 
security for the repayment of any such money ; or 
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(c) lends any money or other valuable thing to any other 
person for the purpose of being lent to any such native 
prince or chief ; or 

{d) takes, holds, or is concerned in any bond, note, or other 
security granted by any such native prince or chief for the 
repayment of any loan or money hereinbefore referred to, 
he is guilty of a misdemeanour. 

(2) Every bond, note, or security for money, of what kind 
or nature soever, taken, held, or enjoyed, cither directly or 
indirectly, for the use and benefit of any British subject, 
contrary to the intent of this section, is void (a). 

(a) The enactment reproduced by this section was passed in 1797 to 
stop the scandals caused by the lending of money by European adven- 
turers to native princes on exorbitant terms. See above, p. 71, The 
expression * British subject,’ as used in the Act of 1797, would doubtless 
be construed in its narrower sense, as not including natives of India. 

11 9 • — (i) If any person holding office under the Crown in 
India commits any offence referred to in this Digest, or any 
other crime or offence, the offence may, without prejudice to 
any other jurisdiction, be inquired of, heard, tried, and deter- 
mined before His Majesty’s High Court of Justice, and be 
dealt with as if committed in the county of Middlesex. 

(2) Every British subject is amenable to all courts of 
justice in Great Britain of competent jurisdiction to try 
offences committed in India for any offence committed within 

cratfsiiiV Bbiti’sA ihiaYa as if tAe offence Aarf 6een com- 
mitted within British India, 

(3) Every prosecution before a high court in British India 
in respect of any offence referred to in this section must be 
commenced within five years after the commission of the 

offence (a). 

• 

(a) This section is merely an imperfect attempt to reproduce several 
enactments of the eighteenth century which are still unrepealed, and 
which, though obsolete as respects procedure, may still be of impor- 
tance with respect to jurisdiction. Section 67 of 33 Geo. Ill, c. 52, has 
been repealed as to Indian courts by Act XI of 1872, but is still unre- 
pealed as to courts in the United Kingdom. 

The limitation under 21 Geo. Ill, c. 70, s. 7 (which applies only to 
proceedings against the governor-general or a member of his council), is 


Prosecu- 
tion of 
offences in 
England, 
[10 Geo. 
Ill, c. 

47 , a- 4 - 
13 Geo. 
Ill, c. 63, 
s. 39 - 
21 Geo. 
Ill, c. 70, 
s. 7,] 
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fiYO years after commission of offence or arrest in England. The limi- 
tation under 33 Geo. HI, c. 52, s. 141, is six years after commission of 
offence. There is a, three years’ Limitation nncLer 33 Geo. HI, c. 52, 
s. 162, which is repealed as to British India by Act IX of 1871. But 
all these limitations, so far as they relate to proceedings in England, 
appear to he virtually repealed by the Public Authorities Protection 
Act, 1S93 (56 & 57 Viet. c. 61). The six years’ limitation appears to 
survive as to proceedings in India. 

The enactments reproduced run as follows : — 

‘ If any person whatsoever employed by or in the service of the 
said united Company, in any civil or military station, office, or capacity 
whatsoever in the East Indies, or deriving or ol aiming any power, 
authority, or jurisdiction by or from the said united Company, shall, 
after the passing of this Act. be guilty of oppressing any of His Majesty's 
subjects beyond the seas within their respective jurisdictions, or in 
the exercise of any such station, office, employment, power, or authority 
derived or claimed by, from, or under the said united Company, or shall 
be guilty of any other crime or offence, such oppressions, crimes, and 
offences shall and may bo inquired of, heard, and determined in His 
Majesty’s Court of King's Bench in England; and such punishments 
shall be inflicted on such offenders as are usually inflicted for offences of 
the like nature co-mmitted in that part of Great Britain called England ', 
and . . . the same and all other offences committed against this Act 
may be alleged to be committed, and may be laid, inquired of, and 
tried in the county of Middlesex ’ (to Geo. Ill, c. 47, s. 4). 

‘ If any governor-general, president, or governor or council of 
any of the said Company’s principal or other settlements in India, or 
the chief justice, or any of the judges of the said Supreme Court of 
Judicature to be by the said new charter established, or of any other 
court in any of the said united Company’s settlements, or any other 
person or persons who now arc, or heretofore have been, employed by 
or in the service of the said united Company in any civil or military 
station, office, or capacity, or who have or claim, or heretofore have had 
or claimed, any power or authority or jurisdiction by or from the said 
united Company, or any of His Majesty’s subjects residing in India, 
shall commit any offence against this Act, or shall have been or shall 
be guilty of any crime, mif=! demean our, or offence committed again&t 
any of His Majesty’s subjects, or any of the inhabitants of India, within 
their respective jurisdictions, all such crimes, offences, and misde- 
meanours may be respectively inquired of, heard, tried, and determined 
in His ^klajesty’s Court of King’ s Bench, and all such persons so offending 
and not having been before tried for the same offence in India, shall on 
conviction, in any such case as is not otherwise specially provided for 
by this Act, be liable to such fine or corporal punishment as the said 
court shall think fil ; and, moreover, shall be liable at the discretion 
of the said court, to be adjudged to be incapable of serving the said 
united CJompany in any office, civil or military; and all and every 
such crimes, offences, and misdemeanours sbs aforesaid may be alleged 
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to be committed, and may belaid, inquired of, and tried in the county 
of Middlesex ’ (13 Geo. ITT, c. 63, a. 39). 

* No prosecution or suit shall be carried on against the said governor- 
general, or any member of the council, before any court in Great 
Britain (the High Court of Parliament only excepted), unless the same 
shall be commenced within five years after the offence committed, or 
within five years after his arrival in England ’ (21 Geo. HI, c. 70, s. 7). 

‘ All His Majesty’s subjects, as well servants of the said united 
Company as others, shall be and are hereby declared to he amenable 
to ail courts of justice, both in India and Great Britain, of competent 
jurisdiction to try offences committed in India, for all acts, injuries, 
wrongs, oppressions, trespasses, misdemeanours, offences, and crimes 
whatever, by them or any of them done Or to be done or committed in 
any of the lands or territories of any native prince or State, or against 
their persona or properties, or the persons or properties of aruy of 
their subjects or people, in the same manner as if the same had been 
done or oomraiUed vrithin the territories directly subject to and under 
the British Government in India ’ (33 Geo. Ill, e. 52, s. 67)- 

‘ All penalties, forfeitures, sciziuces, causes of seiz^ure, crimes, mis- 
demeanours, and other offences, which shall arise or be incurred or 
made under or shall be committed against this Act, shall be vsued for, 
prosecuted, examined, recovered, and adjudged in any of His Majesty's 
Courts of Record at Westminster, or in the Supremo Court of Judicature 
at Port William in Bengal, or in one of the mayors’ courts at Madras or 
Bombay respectively, in manner following ; that is to say, all such pe- 
cuniary penalties, and all forfeitures of ships, vessels, merchandise and 
goods, shall and may be sued for, condemned, and recovered by action, 
bill, suit, or information, wherein no essoin, protection, w^ager of law, 
or more than one imparlance, shall be granted or allowed ; and all such 
seizures, whether of any person or of any ships, vessels, merchandise and 
goods, and all causes of such seizures, shall be cognizable in such actions, 
suits, or prosecutions as shall bring into question or relate to the lawful- 
m Tfegu'ian^y oi any such seizure ; and aVi suen offences as by t’liis 
Act are not made punishable by pecuniary penalties or by any forfeiture 
of goods, but by fine or imprisonment, or both, or are hereby created, 
without providing any particular punishment, shall be prosecuted by 
indictment or information, as misdemeanours, for breach thereof, and 
shall be punished by fine or imprisonment, or both, at the discretion 
of the court in which such prosecution shall, by virtue of this Act, be 
begun and carried on ; and if such prosecution for a misdemeanour 
shall be in any of the said courts in the East Indies, and the person or 
persons prosecuted shall be there convicted, it shall be lawful for such 
court to order, as part or for the whole of the punishment, any such 
person or persons to be sent and conveyed to Great Britain ’ (33 Geo. Ill, 
c. 5^. s. 140). 


Whenever any action, bill, suit, information, or indictment shall 
be brought or prosecuted in any of Hia Majesty’s Courts of Record at 
Westminster, for any offence against this Act, whether for a penalty. 
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forfeiture, or zuisdemeanour, th^ offence shall be laid or alleged to have 
been eommitted in the city of London or county of Middlesex^ at the 
option of the informer or prosecutor; and all actions, bills, suits, 
informations, and indictments for any offence or offences against this 
Act, whether filed, brought, commenced or prosecuted for a penalty 
or forfeiture, or for a misdemeanour, in any of His Majesty's Courts of 
Record at Westminster, or in the said Supreme Court, or any such 
mayor's court as aforesaid, shall be brought and prosecuted within six 
years next after the offence shall be committed^ and a capias shall 
issue in the first process, and in the case of an offence hereby made 
punishable by any penalty or forfeiture, such capias shall specify the 
sum of the penalty or forfeiture sued for ; and the perf^on or persons 
sued or prosecuted for such penalty shall, on such capias, give to the 
person or persons to whom such capias shall be directed, sufficient bail 
or security, by natural-born subjects or denizens, for appearing in the 
court out of which such capias shall issue, at the day or return of such 
writ, to answer such suit or prosecution, and shall likewise, at the time 
of such appearance, give sufficient bail or security, by such persons as 
aforesaid, in the same court, to answer and pay all the forfeituiE^s and 
penalties sued for, if ho, she, or they shall bo convicted of such offence 
or offences, or to yield his, her, or their body or bodies to prison ; but 
if tho prosecution shall be for any offence or offences against this Act 
punishable only as a misdemeanour, then the person or persons against 
whom such capias shall issue, being thereupon arrested, shall bo im- 
prisoned and bailable according to law as mother cases of misdemeanour' 
(33 Goo. IIJ, c- 5J, s. 141). 

‘ All suits and prosecutions for anything done under or by virtue 
of this Act shall be commenced within the space of three years after 
the cause of complaint shall have arisen, or, being done in Great Britain, 
in the absence of any person beyond sea aggrieved thereby, then within 
the space of three years next after the return of such person to Great 
Britain’ (33 Geo. Ill, e. 52, s. 162). 

Provision — (ij The Governor-General in Council and the 

soils BUS- Governors in Council of Bengal, Madras, and Bombay re- 

pectedof gpectively may issue warrants for securing: and detaining in 

correspon- custody any person suspected of carrying on mediately or 
dcnce. 

[33 immediately any illicit correspondence dangerous to the peace 
bs^ 45*46’] sa-^Bty of any part of British India with any prince, rajah. 

zemindar, or other person having authority in India, or with 
the commander, governor, or president of any factory or 
settlement established in India by a European power, or an^ 
correspondence contrary to the rules and orders of the Secre- 
tary of State or of the Governor-General in Council or Governor 
in Council. 
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(2) If on examination taken, on oath in writing of any 
credible witness before the Governor -General in Council or 
the Governor in Council there appear reasonable grounds 
for the charge, the governor-general or governor may commit 
the persons suspected or accused bo safe custody, and must 
within a reasonable time, not e:scceding five days, cause to be 
delivered to him a copy of the charge or accusation on which 
he is committed. 

(3) The person charged may deliver his defence in writing, 
with a list of such witnesses as ho may desire to he examined 
in support thereof. 

(4) The witnesses in support of the charge and of the 
defence must be examined and cross-examined on oath in the 
presence of the person accused, and their depositions and 
examination must be taken down in ^vriting. 

(5) If, notwithstanding the defence, there appear to the 
Governor-General in Council or Governor in Council reasonable 
grounds for the charge or accusation and for continuing the 
confinement, the person accused is to remain in custody until 
he is brought to trial in India or sent to England for that 
purpose. 

(6) All such examinations and proceedings or attested copies 
thereof under the seal of the high court must be sent to the 
Secretary of State as soon as may be in order to their being 
produced in evidence on the trial of the person accused in the 
event of his being sent for trial to England. 

(7) If any such person is to be sent to England the governor- 
general or governor, as the case may be, must cause him to 
be sent to England at the first convenient opportunity, unless 
he ^is disabled by illness from undertaking the voyage, in 
which case he must be so sent as soon as his state of health 
^11 safely admit thereof. 

(8) The examinations and proceedings transmitted in pur- 
suance of this sectioii are to be deemed and received as evidence 
m all courts of law, subject to any just exceptions as to the 
competency of the witnesses (a). 

1^61 


TJ 
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{a) The provisions of the Act of 1793, reproduced by this section 
have never boon repealed. But no record has been found of any Ciu 1 
in which they have been put into operation, and the cases which tbe\ 
wore mainly’ designed to meet could probably' be dealt w'ith under ofch* i 
enactments. Powers of arrest and imprisonment for political ofience- 
aro given by Bengal Regulation 111 of 1818, Madras Regulation II ol 
1819, Bombay Regulation XXV of 1827, Act XXXIV of 1850 (the Stale 
Prisoners Act, 1850), and Act III of 1858 (the State Prisoners Act. 
1S5S). See I/i the matter of Ameer Khan, 6 Bengal Law Rep. 302. 
The Bombay Regulation was used in 1886 for the arrest of Dhulei p 
Singh at Aden, and has since (in 1S97) been imi in force in connexion 
with seditious proceedings at Poona. 


PART XII. 


Supplemental. 


Saving as 
to certain 
rights and 
powers. 


[ 3&4 ^ 
Will. IV, 
c. 85. 9. 


5I' 

24 & 25 
Viet. c. 
67, s. 52.] 


Savings, 

121. — (i) Nothing in this Digest derogates from or inter- 
feres with the rights vested in His Majesty, or the powers 
vested in the Secretary of State in Coimcil, in relation to the 
Government of British India., by a.ny law in force at the 
passing of the Indian Councils Act, 1861. 

(2) Nothing in this Digest affects the power of Parliament 
to control the proceedings of the Governor- General in Council 
or of any local Governyaent, or to repeal or alter any law'^ or 
regulation made by any authority in British India, or to 
legislate for British India and the inhabitants thereof («). 


(a) These savings, reproduced from the Acts of 1833 and 1S61, are 
important as showing that the parliamentary enactments relating to 
India were never intended to be and cannot be construed as a complete 
code of the powers and rights exercisable by or with reference to the 
Government of India. 


Treaties, 122. — (i) All treaties made by the East India Company 

are, so far as they are in force, binding on His Majesty {(f). 

Eaa^t India Contracts made and liabilities incurred by the East 

Con^any. India Company may, so far as they are still outstanding, be 
Viet. 0. enforced by" and against the Secretary of State in Council. 

106,3.67.] ^ treaty, unless confirmed by legislation, cannot affect private 

rights of British subjects in times of peace. Walker v. Baird, [1892] 
A. C. 492, 496. 
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123* All orders, regulations, and directions lawfully made 
or given by the Court of Directors of the East India Company, 
or by the Commissioners for the Affairs of India, are, so far 
as they are in force, to be deemed to be orders, regulations, 
and directions made by the Secretary of State under the 
Government of India Act, 1858. 

Laying of documents before Fariiament, 

123a. All proclamations, regulations and rules made under 
the Indian Councils Act, 1909, other than rules made by a 
Lieutenant* Governor for the more convenient transaction 
of business in his Council, must be laid before both Houses 
of Parliament as soon as may be after they are made. 

Definitions, 

124< In this Digest the following expressions, unless the 
contrary intention appears, have the meanings hereby respec^ 
tively assigned to them ; namely : 

(1) The expression ' British India ’ means all territories and 
j)laces within His Majesty's dominions which are for the 
time being governed byHisMajesty through the Governor- 
General of India or through any governor or other officer 
subordinate to the Governor-General of India (a). 

(2) The expression ‘ India ' means British India together 
with any territories of any native prince or chief under the 
suzerainty of His Majesty exercised through the Gover- 
nor-General of India, or through any governor or other 
officer subordinate to the Governor-General of India (a). 

(3) The expression ‘ province ' means any part of British 

^ India the executive government of which is administered 

by a Governor in Council, lieutenant-governor in Council, 
lieutenant-governor, or chief commissioner, and includes 
a presidency (b), 

(4) The expression ' local Government ^ means a Governor 
10^ Council, lieutenant-governor in Council, lieutenant- 
governor, or chief commissioner (c). 


OrderJS of 
East India 
Compaiiy. 
[21 & 22 
Viet. c. 
106 , s. 59 .] 


Laying of 
certain 
proclama- 
tions, &c., 
before 
ParlJa* 
ment. 

1 9 Edw. 

vn. C.4, 

s. 7 .] 
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(5) The expression ^high court ^ means a court estafolishc<< 
for some part of British India by His Majesty’s lettei ^ 
patejit (d). 

(6) The expression ‘ Indian Civil Service ' means the servi< < 
so designated in the rules now in force. 

(7) The expression ‘ office ’ includes place and employ mem 

The Interpretation Act, 1889, ax)plies to the construction ot 

this Digest (e). 

(a) The definitions of ‘British India’ and ‘India’ follow thof.r 
aclopfcediu the Interpretation Act, 1889 (52 & 55 Viet. c. 6j?, s. iS), and 
in the Indian Oenoral Clauses Act, 1897 (X of 1897, s. 3 (7), (27) ). 

British India corresponds to the territories which were in the Act of 
1 85 8 described as "the territories in the possession of or under the 
government of the East India Company,’ and which were then held by 
the Company in trust for the Crown. 

Aden is j)iut of British India, and is included in the Bombay presi- 
dency. See tlie Aden Laws Regulation, 1891 (IT of 1891). 

India, as distinguished from British India, includes also the terri- 
tories of Native States, which used to be described in Acts of Parliament 
as ‘ the dominions of the princes and States of India in alUance with 
Her Majesty,’ or in similar terms. See, e, g., 24 & 25 Viet, c, 67,3. 22 ; 
28 & 29 Viet. c. 15, s, 3 ; 28 & 29 Viet, o- 17, s. 1 ; 53 & 54 Viet. c. 37, 
s. 15. 

The expression " suzerainty ’ is substituted by the Interpretation 
Act for the older expression ‘ alliance,’ as indicating more accurately 
the relation between the rulers of these States and the British Crow n 
as the paramount authority throughout India. It is a term which is 
perhaps incapable of precise definition, but which is usefully employed 
to indicate the political authority exercised by one State over another, 
•aTri 'tam'b m 'scfratfrgihry. Vittt 

Holland’s Jurisprudence, cd. 7, pp. 45, 347, and below, Chajiter V. 

The territories of the Native States are not part of the dominions of 
the King, hut their subjects are, for international purposes, in the 
same position as British subjects. For instance, under the Foreign 
Jurisdiction Act, rSgo (53 & 54 Viet. c. 37, s. 15), where an order made 
in pursuance of the Act extends to persons enjoying His Majesty’s 
protection, that expression is to be construed as including all subjects 
of the several princes and States in India. And it is possible that 
a subject of a Native State would not be held to be an " alien’ within 
the meaning of the Naturalization Act, 1870 (33 & 34 Viet. c. 14), so as 
to be capable of obtaining a certificate of naturalization under that Act. 

The expression ‘ prince or chief ’ seems wide enough to include the 
ruler or head-man, by whatever name called, of any j)etty tribe or clan 
or group, however rudimentary may be its political organization. But 
of course political authority may be so widely distributed among 
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head-mon or ciders » or membeia of the trilye or group, fia to make tho 
task of lindiiig an individual or collective ‘sovereign’ very difficult. 
This difliculty is to some extent met by s. z of the Imperial Foreign 
Jurisdiction Act (^3 & 54 Viet. c. 37). 

It has sometimes been found difficult to determine whethor a par- 
ticular territory ought to be treated as part of British India, or of India 
in the wider sense, and ipicstions have arisen as to the status o£ such 
territories as Kathiawar, Cooch Behar, and the tributary mahals of 
Orissa, Bee Emjprtsa v. Ke-'$huh Mahajimy 0 ^^^) ^ 'OS5, 

and Be Bichitramund, (1889) I. L. R. i 5 Cal. 667. The position of 
Kathiawar was caxef-QlIy considered in two cases wdiioh came together 
in 1905 before the Judicial Committee of the Privy Council, Hemchand 
Devchand v. Azam SakarM Chhoiamlal and The Taluka of Kotdu 
Sangani v. The Biale of GondaL A, C. [1906J 212. Both these cases 
were, in effect, appeals from decisions of British political agents 
exercising jurisdiction in Kathiawar. It was decided (i) that Kathia- 
war is not as a whole within the King’s dominions ; (2) that tho right 
of appeal to tho King in Council from British courts exercising jurisdic- 
tion outside British dominions is not limited to British subjects ; 
(3) that the question whether an appeal lies to tho King in Council 
from the decision of a British political agent in Kathiawar depends on 
whether the jurisdiction exercised is political or judicial in its 
character. In the two cases in question the jurisdiction was held to 
be political, and the appeals were dismissed, 

India in the wider sense would not include French or Portuguese 
territory. 

The expression ‘ British India,’ as defined above, includes tho land 
down to low -water mark, and would ordinarily include tho territorial 
waters of British India, though not the high seas beyond (-R. v. Edmon- 
stone, (1S79) 7 Bom. Or. Ca. 109). In. 1871 the Bombay High Court 
held that the provisions of the Indian Penal Code applied to offences 
committed within a marine league of the shore of British India {B. v. 
Kmiyia EmruL, 8. Boo?.. Ca. Ck,. TbiA at 

by the Territorial Waters Jurisdiction Act, 1S78 (41 & 42 Viet. c. 73), 
as to which see the note on s. lor. 

For fiscal and protective purposes the Indian Legislature has made 
laws for Indian waters. Sec, e. g., the Transport of Salt Act, 1S79 
(XVI of 1879), and the Obstructions in Fairways Act, i88r (XVI of 
1881). 

The settlements of Prince of Wales Island, Singapore, and Malacca 
in pursuance of the Straits Settlements Act, 1 866 (29 & 30 Viet. 

^ s- i), removed from British India and placed under tho OoloiiLal 
Office. 

(fe) ‘ Province ' is defined in. the Indian General Clauses Act (X of 
^897 5^-3 (43)) as meaning the territories for the timc’bcingadministered 
by any local Government. 

‘ Local Government ’ is defined in the Indian General Clauses 
Act (X of 1897, s- 3 (29) ) as meaning ‘ the person authorized by law 
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fcf> administer executive government in the part of British India in 
wliioh tho Act or regulation containing the expression operates,’ and as 
including a chief commissioner. 

There are at present fifteen local Governments in British India, 
namely, the Governor of Bengal in Conncil ; the Governor of Madras 
in Council; the Governor of Bombay in Council; the Lieutenant- 
Governor of Bihar and Orissa ; the Lieutenant-Governor of the United 
provinces of Agra and Oudh ; the Lieutenant-Governor of the PunjaTt i 
the Lieutenant-Governor of Burma; the Chief Commissioner 
Assam ; the Chief Commissioner of Delhi ; the Chief Commissioner ui 
the Central Provinces ; the Chief Commissioner of British Baluchistan ; 
the Chief Commissioner of Ajmore ; the Chief Commissioner of Coorg ; 
tho Chief Commissioner of the North-West Prontier Province ; and tho 
Chief Commissioner of the Andaman Islands. Under Act V of 1868 
tho poT^^ers of a local Government for certain purpose® may bo delegated 
to the commissioner in Sindh. 

(«i) This definition only includes thechartered high courts at Calcutta, 
Madras, Bombay, and Allahabad, and any chartered high courts which 
may be established under tho Indian High Courts Act, 1911. The 
definition in. the Indian General Clauses Act (X of 1897, s. 3 (24) ) is 
wider, and includes the various pidicial commissioners and the chief 
court of the Punjab. 

(c) In a Digest of this kind it seems convenient to adopt the same 
general rules of construction as are applied to recent Acta of Parlia- 
ment. The application of the Interpretation Act make® the definitions 
of ‘ British India ’ and ‘ India,’ strictly speaking, superfluous, but they 
are set out on account of their importance. 

SUPPLEMENTAL NOTES. 

I. Omissionfi from Digest. 

The following enactments have not been reproduced, in this Digest, 
an. tlie gcQir-od. at eitihftu nnv(i.t: having eamn inJ-ji aperafj/iu., ax. 
ceased through change of circumstances to be in operation : — 

The power given by 13 Geo. Ill, c. 63, s. 9, for tho Governor- General 
in Council to suspend the Government of Madras or Bombay in case of 
disobedience. 

The express grant by 21 Geo. Ill, c. 70, s. 17, of jurisdiction over all 
inhabitants of Calcutta. 

The saving in 21 Geo. Ill, c. 70, s. 18, for the rights of fathers of Hindu 
and Mahomedan families and rules of c<aste- 

The procedure under 24 Geo. Ill, sess. 2, e. 25, ss. 66 and 77, for 
constituting a special court for the trial of Indian offenders. Thi^ 
machinery has never been put into force. 

The provisions in 33 Geo. Ill, c. 52, s. 41, as to the duty of local 
Governments in the case of conflict between the orders of the Governor- 
General in Council and the orders of the Directors of the East India 
Company. 
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The provision in 33 Geo. Ill, c. 52, 70, arf to forfeiture of office after 

absence for five years. 

Tho roqiiiremont in. 37 Cleo, TII, c. 142, to send to the Board fur 
Affairs of India tho forms and rules made in India as to process in the 
recorders’ courts. 

The enactments in 53 Geo. Ill, e. 155, ss. 42, 43, as to the control 
of the India Board over collcfres and seminaries in India, and as to the 
provision to be made fur public education in India. 

The provision in 33 Goo. Ill, c. 155, ss. 85, 86, as to the precedence of 
civil servants. 

The provisions in 6 Goo. IV, e. 85, s. 5, as to tho payments to be made 
in the case of judges and bishops. 

The provision in 3 & 4 Will. IV, c. 85, for dividing the Presidency 
of Port William into two presidencies. 

The provision in section 56 of the same Act for the govornnient of 
Bengal by a Governor in Council, 

The express power given by section 86 of the same Act to hold land 
in India. 


2 , Powers of Governor -Gemral to grant Miliiarij Cominissions, 

Questiomi have sometimes been raised as to the power of tho governor- 
general, either alone or in council, to grant military commissions, with 
command over ofticors and men of the regular hjrces, and as to the 
effect of commissions so granted, and as the answer to tho question 
depends on a series of enactments and other documents, it scorns worth 
while to state it somewhat fully. 

Before the passing of the Government of India Act, 1858 (21 & 22 
Viet- c. 106), the Governor- General in Council granted commissions to 
officers of the troops of the East India Company. 

The power to grant such commissions may be presumed to have 
been, derived from the iwad Aota Yolating to the East Iwdisb 

Company. 

According to Sir George Chesney {Indian Polity, 3rd edition, ch. xii), 
tho first establishment of the Company’s Indian army may be con- 
sidered to date from 174S, when a small body of sepoys was raised at 
Madras, after tho example set by tho Piench, for the defence of that 
settlement, during the course of tho war which had broken out four 
years previously between Tranco and England. At the same time 
a European force was raised, formed of such sailors as could be spared 
frbm the ships on the coast, and of men smuggled on board tho Com- 
pany’s vessels in England by the crimps. An officer (Major Lawrence) 
w^as appointed by a commission from tho Company to command their 
forces in India. 

^754 Act (27 Geo. II, c. 9) was passed for panisbing mutiny and 
desertion of officers and men in the service of the United Company of 
Mercha^nts of England trading to the East Indies, and for tho punish - 
inent of offences committed in the East Indies, and at the island of 
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St. Helena, This Act recites that for the safety and protection of their 
settlements, and for the better carrying on of their trade, the East India 
Company, at their own costs and charges, do maintain and keep a mili- 
tary force for the garrison and defence of their settlements, factories, and 
placets, and that it is requisite for the retaining of such forces in their 
duty that an exact discipline he observed, and that soldiers who shall 
mutiny or stir up sedition, or shall desert the Company’s servico, shall 
be brought to a more exemplary and speedy punishment than the 
usual form*? of law allow. The Act then proceeds to make officora and 
soldiers of the Company's forces subject to punishment by court-martial 
for military offences, and authorizes the grant of a commission or 
warrant under the King’s Hoyal Sign Manual, by virtue of which the 
Court of Directors of the Company may authorize their president and 
council to appoint courts -martial. 

The Act does not, in so many words, give the Company power to 
grant commissions ; and Brougham, in the course of his argument in 
the case of Bradley v. Arlh^Lr (2 State Trials, N. S. p, 190), comments on 
the avoidance of the word ‘ commission ' in the statute. The expression 
used is ‘ that if any person being mustered or iti ‘pay as an officer, or w'ho 
is or shall be enlisted, or in the Company's pay as a soldier,' does so and 
so, he is to be tried by court-martial. 

The statement that the word ' commission ’ does not appear in the 
statute is not strictly accurate, for it is used in section 5 ; hut there 
is nothing to show that the commissions there referred to are commis- 
sions in the army of the East India Company. 

Nor does Brougham appear to have been accurate in saying that 
the Act was a temporary Act annually renewed. It appears to have 
been a permanent Act, hut ceased to have any operation after the 
abolition of the East India Company’s army, and was formally repealed 
by the Statute Law Bovision Act of 1867. 

There appear to have been always doubts as to the exact status 
conferred by military commissions in the Company’s army. In 179'^ 
Lord Cornwallis w as appointed eommander -in-chief as well as Governor- 
General of India, and w'as thus invested with the supreme military as 
well as the supreme authority. One of the objects with which thi^ 
combination of 2>owers was conferred on him was to enable him to 
remove or mitigate the jealousies and friction between the King* 
officers and the Comi)any’s officers, and with this object he granted, in 
1788 or 1789, brevet commissions in the royal service to all the Com- 
pany’s officers, with dates corresponding to their substantive commis- 
sions (Cornwallis Correspondence, 2nd edition, vol. ii. p. 42S ; Chesnos, 
Indian Polity, ch. xii). This arrangement, according to »Sir G. Chesney, 
was continued until the abolition of the Company’s government in 
1858, brevet commissions being granted under powers delegated for 
that purpose by the Crown to the Commander-in-Cliief in India. With- 
out such brevet commission it is at least doubtful whether officers of the 
Company’s forces could have exercised any command over officers or 
soldiers of the regular forces. 
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By the Government of India Act, 1858 (21 & 22 Viet. c. 106), the 
government of India was transferred to the Crown. But by s. 30 of that 
Act it was provided that all appointments to olhces, commands, and 
employments in India, and all promotions which by law or under regu- 
lations, usage, or custom were then made by any authority in India, 
should continue to Ido made in India by the like authority and subject 
to tile qualifications, conditions, and restrictions then affecting such 
appointments resjiectively. 

The Act 23 & 24 Viet. c. 100 (18G0), after reciting that ‘it is not 
expedient that a separate European force should be continued for the 
local service of Her Majesty in India,’ enacted that ‘ so much of the 
Actof Parliament of the twenty-.sccond and twenty-third of Her Majesty, 
chapter twenty-seven, intituled ' An Act to rejieal the thirty-first section 
of sixteen and seventeen Victoria, chapter ninety-five, and to alter the 
limit of the number of European troops to be maintained for local 
service in India,’ and of any former Act or Acts of Parliament as 
renders it lawful for tbo Secretary of State in Council from time to time 
to give such directions as he may think fit for raising such number of 
European forces as he may judge necessary for the Indian Army of Her 
Majesty, is hereby repealed,’ This Act received the Koyal Assent on 
August 20, i860. 

Sir Charles Wood, when Secretary of State for India, by his Dispatch, 
Ko, 46 1, dated December 16, 1862, informed the governor-general that 
local commissions should in all practicable cases be bestowed by the 
field-marshal command ing-in-chief on the recommendation of the 
Government of India preferred through the Secretary of State, b\it 
that in any case commissions which the Government of India might 
consider it necessary to bestow without previous reference should be 
subject to the confirmation of the Crowm applied for through the same 
channel- 

Sir Charles Wood, by his Dispatch, Ho. 351, dated November 16, 
1864, informed the Government of India that, in view of royal com- 
missions being granted to all officers of Her Majesty’s Indian forces and 
staff corps, the issue of commissions cither by local Governments or by 
the commander-in-chief was unnecessary. 

The Indian Volunteers Act, 1869 (XX of 1869), which is amended by 
Act X of 1896, provides for the formation and dissolution and for 
the good order and discipline of volunteer corps in India. The Act is 
silent as to the grant of commissions to volunteer officers, but provides 
(s. 1 4) that the commissions are to cease on retirement or dismissal. In 
practice, however, commissions to officers of volunteers under this Act 
are signed either by the governor- general or by the Governor-General 
in Council Members of a corYiS of voluntc^.rs under the Indian Act 
are, on being called out for duty, subject, by vdrtue of s. 8 of that Act, 

o military law under the Army Act, and by vir,tue of s. 177 of the 

y Act would be so subject, whethoT within or without the iimita 
of India. ^ 

The regular forces are under the command of the Crown, and the 
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military rank and military powers of command of officers of the regular 
forces depend solely on commussions from the Crown, issued in accord- 
ance with the provisions of 25 & 26 Viet. c. 4. 

The commission of a commander-in-chief usually authorizes him to 
grant commissions until the pleasure of the Crown is signified, and 
sometimes gives him absolute powers to grant commissions. Commis- 
sions so granted are granted by a military and not by a civil authority, 
and by virtue of express authority from the King. The commander- 
in -chief in India is not at present authorized by his commission to sign 
commissions on behalf of the King. 

Before 1871 commis-sions to officers of the auxiliary forces in the 
United Kingdom were granted by the lieu tenants of counties in England 
and Scotland and by the Lord-Lieutenant in Ireland. Tho power to 
grant these commissions was given by statute, and the rank and powders 
of command of the commissioned officers were also regulated by 
statute (see, e.g., 26 & 27 Viet, c. 65, s. 5). Without such a statutory 
provision they w'ould have had no command over the regular forces. 
But by s. 6 of the Regulation of tho Forces Act^ 1871 (34 & 33 Viet. c. 86), 
it was enacted that all officers in the militia, yeomanry, and volunteers 
of England, Scotland, and Ireland should hold commissions from Her 
Majesty, to be prepared, authenticated, and issued in the manner in 
which commissions of officers in Her Majesty's laud forces are prepared, 
authenticated, and issued according to any law or custom for the time 
being in force. Accordingly all such commissions are now granted 
directly or indirectly by the Crowm. 

The power of granting military commissions may be delegated by the 
Crown, but the power must apparently be given in express terms (see 
Bradley v. Arthur^ 2 State Trials, K. S- 171)^ and it has been considered 
doubtful whether it could be given to a civilian (see Clode, Military 
Forces of the Crown^ vol. ii, p. 73 , and Bradley v. Arthur ^ 2 State Trials, 
N. S. 183, 196, 202-203 ). Certainly in India, down to 3859, all commis- 
sions giving command over the regular forces were given by the militaiy 
authority — ^the commander-in-chief, and not the governor-general. 
However, Sir Bartle Frere, when High Commissioner for South Africa, 
w’as empowered by letters patent (dated October 10, 1878) to appoint 
any officer of the regular troops serving in South Africa to local ami 
temporary rank and command therein, and by subsequent lettoi- 
patent (dated March 22, 1879) to appoint any officer of the local forc(v^ 
serving in South Africa to local and temporary rank and command lU 
the regular army. But this was a special appointment in time of war, 
and outside tho colonial limits. ‘ Local forces ’ may have meant forces 
within ss. 175 (4) and 176 (3) of the Army Act, or colonial forces within 
s. 177 of the Army Act, or both. As to tho powers ordinarily exorcisabJ e 
by colonial governors in military matters, seo Todd, Parliamentary 
Government in the British Colonies (second edition), p. 41. 

Tho existing Army Act (44 & 45 Viet. c. 58) does not confer on the 
Governor-General of India any power to grant commissions or recognize 
any such power. Indeed, the Act treats him throughout as a civil and 
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not a military officer (see, e.g-, ss. 54, 62, G5, 94, 130, 134, 169). If his 
commission were to confer on him the powers of a. commander-in-chief, 
he might, no doubt, b3^ virtue oi those powers, grant military com minions 
such as were granted by Lord Cornwallis in his capacity of commander- 
in-chief ; but otherwiso he would appear not to have, by virtue of 
his office, power to grant any military command over officers of the 
regular forces* 

In 1866 a provision was inserted in s. 52 of the Mutiny Aet to the 
effect that, notwithstanding anything in the Act 23 & 24 Viet, c, 100, 
any person authorized in that behalf in India might enlist and attest, 
within the local limits of his authority, any person desirous of enlisting 
in Her Majesty’s Indian forces. This provision was re-enacted by a. 52 
of each successive annual Mutiny Act, and was eventually reproduced by 
s, jSo (r) {h) of the existing Army Act, which provides that persons may 
be aulisfed in Indisi ^or medical service or for other special 

service in Her Majesty’s Indian forces for such periods, by such persons, 
and in such manner as may be from timo to time authorized by the 
Governor -General of India. Enlistment is the process for taking men, 
not officers, into the army, and the section says nothing about the 
grant of commissions. 

Section 71 of tho Army Act enacts that ‘for the purpose of 
removing doubts as to the powers of command vested or to be vested 
in officers and others belonging to Her Majesty’s forces, it is hereby 
declared that Her Majesty may, in such manner as to Her Majesty may 
from time to time seem meet, make regulations as to the persons to 
be invested as officers, or otherwise, with command over Her Majesty’s 
forces, or any part thereof, and as to the mode in which such command 
IS to be exercised ; provided that command shall not be given to any 
person over a person superior in rank to himself,’ This provision was 
first enacted in 18S1, when the old enactments as to the rank and com- 
mand of officers of the military and other auxiliary forces were repealed, 
and its object was to provide for officers of the regular forces exercising 
command over officers of the auxiliary forces, and vice versa. 

In these circumstances it would appear that any forms of appoint- 
ment, whether described as commissions or otherwise, granted by the 
governor- general orby the Governor -General in Councilj could not confer 
the status and powers of command conferred by commissions under the 
signature of the King. No express power to grant such commissions 
IS conferred on the governor-general by the ex iff ting farm of his 
Warrant of appointment. 
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SCHEDULES 

FIRST SCHEDULE. 

OFFlCrAti Salaeies.'^ 


and 

Chapter, 

1 

Officer. 

Salary, 

3&4Will. IV, c. 
85, s. 76. 

Viceroy and Govemor- 
Gencral, 

Rri. 2,56,000, 

! 

3&4 Will, IV, c. 
85, 8. 76. 

Governors of Bengal, 
Madras and Bombay. 

Rd, 1,28,000. 

16 & 17 Viet. c. 
95. s- 35- 

Com mandcr-in- Chief. 

Rrf. r, 00,000- 

16 & 17 Viet. c. 
95. s. 35. 

Lieu tenanfc-Gove mor. 

1 

Rs. 1,00,000. 

3 & 4 Will. IV. c. 
85, 8, 76, 

Members of Governor- 
Gencral’s Council, 

^Vo slatntary maxttnwn. 

3 & 4 Will. IV, c. 
85, s. 76. 

Member of Council, Ma- 
dras and Bombay. 

Rs. 64,000. 


SECOND SCHEDULE. 2 

Offices b-eservxd to tkb Indian Civil Se:rvice. 

Part 1, — OeneraL 

1. Secretaries, joint secretaries, deputy secretaries, and under secre- 
taries to the several Governments in India, except the secretaries, 
jo lilt secretaries, deputy secretaries, and under secretarlea in the 
Army, Marine, and Public Works Departments. 

2. Account ants -general. « 

3 . Members of the Boards of Revenue in the presidencies of Bengal 
and Madras, the United Provinces of Agra and Oudh, and the 
Province of Bihar and Orissa. 

4 . Secretaries to those Boards of Revenue. 

5 . Commissioners of customs, salt, excise, and opium. 

6. Opium agent. 

'■ See s. So of Digest. 


^ See s. p3 of Digest. 
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Part IL — Offices in the provimes which it?ere knoum in the year 1S61 
as ‘ Regulation Provinces.^ 

7. District and sessions judges. 

Additional district or sessions judges and assistant sessions judges. 

9. District magistrates. 

10. Joint magistrates. 

1 1 . Assistant magi^^t rates. 

12. Commissioners of revenue. 

13. Collectors of revenue, or chief revenue officers of districts. 

14. Assistant collectors.^ 

^ Sec s. 93 of Digest. This is the schedule appended to the Act of 18O1 
(24 & 25 Viet. c. 54) as modified in pursuance of suggestions made by the 
Government of India for the purpose of adapting the nomenclature to 
existing conditions. 
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TABLE OF COMPARISON BETWEEN STATUTORY 
ENACTMENTS AND DIGEST 


/Session and 
ChapUr, 

Title and Short ConUnts. 

Hemarks. 

lo Geo. Ill, 
c. 47 , B. 2 . 

The £ast India Company- 
Act, 1770. 

Persons in aerviee of Company 
transporting warlike stores. 

Not reproduced. Virtually re- 
pealed by 33 Geo. Ill, c. 52, 
8 . 146. 

s- 3 - 

Balloting by Court of Direc- 
tors of Bast India- Company. 

/ Not reproduced. 

] Repealed as to U. K. ))y 
[ S.L. R. Act^ 1S87. 

9 - 4 - 

Trial in England of Company’s 
servants committing offonces 
in India. 

Extended by 13 Geo. Ill, c. 63, 
a. 39, to all offenders, lle- 
produced by ss. 117 (i), 119. 

e. 5 , 

In action against East India 
Company, defendant may 
plead the general issue. 

Not reproduced. Repealed as 
to U. K.. by 56 & 57 Viefc. 
c. 61 (Public Authoritiea 
Proteofclon Act, 1S93). 

9 . 6. 

The Act to be a public Act. 

Not reproduced. Repealed aa 
to U. K.. by S. L. R. Act, 
1887. 

‘L.'J. 

\»i 4 arJjiUJa ""hdifa 

Company in England, de- 
fendant to give notice of 
substance of defence. 

to U. K, by 56 & 57 Viet, 
c. 61. 

13 Geo. riL 
c. 63, 

The East India Company 
Act, 1772 . 


Preamble. 

s. I. 

s. 2. 

Number of directors of East 
India Company. 

Not reproduced- Repealed 
1 aa to U* K, bj S- L. R. Acfc^ 
1887. 


* S. L. R. Act — Statute Law Revision Act. Acta under this name are 
periodically passed for the purpose of removing from the Statute Booh 
enactments which have been virtually repealed or have otherwise ceased 
to be in force as law. 
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i^tssion and 
Cha-pter, 


13 Geo. Ill, 
e. 63, 

8- 3-5* 


8 . 6 . 


S.7, 


8 . 8 . 


B. 9. 


Title and Short Contents. 


Qualification for votes of pro- 
prietors of East India Com- 
pany for election of direc- 
tors, (fee. 

Oath to be taken by proprie- 
tors of East India Company 
on election of directors, &c. 

Governnient of Bengal vested 
in governor-general and 
four councillors, 

Difference of opinion in gover 
nor- general’ 3 council. 

President and Council of 
Madras, Bombay, and Ben- 
coolcn — 

not to make war or treaty 
without orders of Gover- 
nor General in Council or 
East India Company, 
liable to susijension if they 
disobey. 


a. 10, 


TtemarJes. 


to obey orders of Gover- 
nor-General in Council, 
to keep Govern or- General 
in Council informed of 
. their proceedings. 

Governor-General in Council 
— to obey orders of East 
India Company, 
to correspond with East 
India Company. 

Court of Directors to send to 
Treasury copies of correspon- 
dence relating to revenues. 

Appointment of first Gover- 
nor-General and members of 
his Council. 


Not reproduced. Repealed 
). as to U. K. by )S. L. R. Act, 
1887. 


Not reproduced. Superseded 
by 3 & 4 Will. IV, c. S5, 
s- 39- 

Reproduced by s. 44 (i). 


Repealed in part, S. B. R. Act, 
1892. 

Reproduced by 3. 49 (2)- Bcn- 
coolen has been given to tho 
Dutch. 

Modified by 33 Geo, III, c. $2, 

s-43- 

The power for the Governor- 
General in Council to sus- 
pend a local Government in 
case of disobedience has 
been omitted as having been 
made unnecessary by change 
of circumstances. 

Reproduced by s, 49 (i). 

Repealed by S. L. R. Act, 1892. 


Reproduced by a. 36 (2), 
Reproduced by a. 17. 
Repealed by S. L. R. Act, 1892. 


Not reproduced. S pent. Re - 
pealed in part, S-L. R. Act, 
1892. 
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Session and 
Chapter, j 

Title and Short Contents. 

Remarks. 

13 Geo. Ill, 



c. 63, s. 10 

Appointment and tfeTAoval of 

Not Teprodneed. Superseded 

{contin'Ued), 

G 0 veriior- General and mem - 
bers of his Council. 

as to Governor -General by 
21 & 22 Viet, c. 106, s. j' 
and as to Council by 32 <fc ; 
Vicb. c- 97. 

S. II. 

Provisions of section. 10, when 

1 to take effect. 

Spent. Repealed as to U. lx, 
by S, L. R-. Act, 1S87, 

9. 12. 

Saving of power to make 
appointments. 

Repealed, S. L. B. Act, iSc^j. 

sa. 13, 14. 

Constitution, powers, and 

Court, Calcutta. 

No t reproduced. The supreme 
eoiirtfi were abaU&hefl, and 
their powers and jurisdiction 
vested in tho high courts, by 
24 & 25 Viet- c, 104, sg. 8, g. 
S. 10 1 saves the powers and 
jurisdiction. 

8. IS- 

i 

Offences by Governor-General 
and members of hia Council 
not triable by Supremo 
Court, Calcutta- 

Reproduced by s. 105 (c). 

8. 16. 

Juriadiction of Supreme Court, 
Calcutta, as to contracts. 

Repealed by Indian Act XIV 
of 1870, and &. L. B. Act, 
1892. 

3 17. 

Governor-General, members of 
his Council, and judges of 
Supreme Court not to be 

1 arrested or imprisoned by 
that Court, 

Reproduced by g. 105 (r) 
and (2), 

3 . iS. 

Appeal to King in Council, 

Repealed, S. L. B. Act, 1092. 

9 - 19. 

Charter of mayor s court, Cal- 
cutta. 

Repealed, Indian Act XIV of 
1870, S. L. II. Act, 1892. 

as. 20—22. 


Repealed as to U.K. by S.L.R. 
Act, 1887. Repealed or 

superseded as to India by 
3 & 4. Will. IV, e, 85, s, 76, 
and by Indian enact mentsr 

8 - 2 J. 

Governor-General, his Coun- 
cil, and judged of Supreme 
Court, Calcutta, not to re- 
1 ceive gifts. 

Reproduced by a. 117 (5). 
The W(jrds as to a promise 
of a gift are omitted. 

S- 137 ( 5 )» following 3 & 4 
< Will. IV, c. 85, s. 76, is 

24. 

■ No official to receive gift from 
native. 

limited to the acceptance 

1 of gifts by an official in 
\ the discharge of his office. 
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Session and 

Title and S^wri Contcnla. 

Remarks, 

1 3 Creo. Ill, 
c. 63, s. 25. 

Exception as to fcea of bar- 
risters^ &c. 

Reproduced by a. 117 (5). 

ss. 26-29. 

■ 

Repealed, 24. Geo. Ill, sesa. 2, 
c. 25, a. 47, and 33 Geo, Til, 
c. 52, a. 146, 

S 3 . 30. 31- 

1 

Repealed aa to U.R. by SX.R. 
Act, 18S7, as to India by 
Acts XXVIII of 1855 and 
XIV of 1870, 

s. 32. 


Repealed, 33 Geo. Til, c. 52, 
a, 146. 

8- 33 • 

Power of Indian courts to 
punish East India Com- 
pany’s servants for breach 
of trust, &c. 

Not reproduced. Repealed, 
Indian Act XIV of 1870. 

^ 3 * 34 p 35. 

' 

Repealed as to U.K. by S.L.R, 
Act, 18S7. S. 34 rep. Indian 
Act X of 1875. 

s. 36. 

Power of Governor- General in 
CouncH to make laws. 

Repealed, Indian Act XIV of 
13 / 0 , S. L. P^. Act, 1892. 

8- 37 - 

Power of Crown to disallow 
such laws. 

Not reproduced. Superseded 
by 24 & 25 Viet, c- 67, a. 21, 

S- 38. 

Governor General, members of 
his Council, and judges of 
Supremo Court to be justices 
of the peace. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

8* 39 - 

Trial of offences in England. 

Reproduced by s. 1 19. 

sa. 40, 41. 

• s. 42. 

8 > 43 - 

1 C 91 

Procedure for obtaining evi- 
dence in India for criminal 
proceedings in the high 
court in England. i 

Procedure for obtaining evi- 
dence in India for proceed- 
ings in Parliament against 
Indian offenders, 

1 Proceedings in Parliament 
against Indian offenders no t 
to be discontinued by pro- 
1 rogation or dissolution of 
! Parliament. 

X 

Loft outstanding as belong- 
ing to the law of evidence, 
but apparently repealed or 
superseded by subsequent 
changes in that law. 


X 
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f^easion and 
Chapter, 

Title and Short Contents. 

liemarks. 

13 Geo. Ill, 
c. 63, s. 44- 

s. 45. 

Procedure for obtaining evi- 
dence in India for civil pro- 
ceed inga in tile high court j 
in England- 

Depositions in capital cases 
not allowed aa evidence, ex- 
cept in proceedings in Par- 
lianicnt. 

[ Left outstanding as belonging 
^ to the law- of evidence. 

, 

a. 46. 

Saving for privileges of East 
India Company. 

Repealed, S. L, R. Act, 1892. 

s. 47. 


Repealed as to U. K. by S, L. R. 
Act, 1887- 

21 Geo. Ill, 
0. 70, 3. I. 

The East India Company 
Act. 1780 - 

Govcrnor-General and his 
Council exempt fioin juris- 
diction o-f Huj)i*urnc Court, 
Calcutta, for ofiicial acia. 

Rcproduced by s. 105 (a). 

sa, 2-4- 

Written order by Govemor- 
General in Council a justifi- 
cation for any act in any 
court in India. 

Reproduce by a. 

s, 5. 

Procedure in case of oppres- 
sion, &c., by Governor- 
GtTieTa\ ox bhi CoQuuil. 

Reproduced by s- 107 (i) and 

8. 6. 

Copies and depositions ad- 
missible in evidence. 

Reproduced by s, 107 (3). 

1 

8. 7. 

Limitation of prosecutions 
and suits against Governor- 
Cieneral and his Council. 

Reproduced so far as in force 
by s. 119 (3). 

s. 8. 

Supreme Court not to have 
jurisdiction in matters con- 
cerning the revenue. 

Reproduced by s. loi (3). 

SB. 9, 10. 

“Exemption of certain classes 
of persons fiom jurisdiction 
of Supreme Court. 

1 Repealed, Indian Act XIV ot 
1870, S. L. R. Act, 1892- 
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Session and 
Chapter. 

2 1 Geo. Ill, 
o. 70, 
aa. 11-16. 

s. 17. 


S. I&. 

as. 19, 20. , 

2[, 22. 

S' ^3' I 

g. 24. 

S 3 - 25,26. 

aa. 27, 28. 

i 

24 Geo. m, 
aesa. 2,0.25, 
aa. 1-^53. 

sa- 64, 65. 


Title, and Short CorUents. 


Registia-tion of natWe sexvants 
of Bast India Company. 

Jurisdiction of Supremo Court, 
Calcutta. 

Proviso as to native lawa and 
usages. 


Riglifcs of fathera of Hindu and 
Mahomedan families, and 
rules of caste, preserved. 

Power for Supreme Court, 
Calcutta, to make lulca as 
to process. 

Judicial powers of Governor- 
General in Council. 

Power of Governor- Gfeneral in 
Council to frame regulations 
for provincial courts and 
councils. 

No actiMts. for aof* dona by, 
or by order of, judicial 
officers. 

Notice bo judicial officer before 
prosecuting kirn. 


The Hast India Company 
Act, 1784 . 

Procedure by information 
against British subjects 
guilty of extortion in East 
India, 


Mevnarks. 


Repealed, Indian Act XIV of 
1870, S. L. R. Aot, iSq-2. 

Not reproduced. Saved by 
8, lOI (i). 

This section is reproduced by 
s. 108 so far as it appears to 
represent existing law. 

The express grant of jurisdic- 
tion over all inhabitants of 
Calcutta is omitted as no 
longer necessary. 

Not reproduced. May be, and 
has been to some extent, 
modified or superseded by 
Indian Legislation. 

Repealed, Indian Act XIV of 
1870, S. L. Pi,, Act, 1892. 


Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1S92. 

Repealed, Indian Act XIV of 
1870, L. R. Act, 1S92- 


Repeated, Indian Aet XIV of 
1870, S. L. R. Aet, 1892. 


Repealed, Indian Act XIV of 
1870, L. R, Act, 1892. 

Repealed, S, L. R. Act, 1872. 


Repealed, S. L. R. Act, 1872. 

Special procedure not repro- 
duced. As to substance, see 
s. 1 1 9. 


X 2 



3o8 


GOVERNMENT OF INDIA 


Session and 
Chapter, 


Title arid Short Contents, 


Memarks. 


24 Geo, III, 

’seaa,2, c. 25, PiosccTition of Indian offcn- Not xcpi'odnced, Thcsse scc- 
sa. 66-77. ders in Parliament. tiona contain an elaborate 

procedure for oonstitnbin^ 
a special court for the trial 
of Indian offenders. It was 
to consist of three judges, 
four peers, and six members 
of the House of Commons. 
See Mill, British India, iv. 
407 seq. The machinery 
has never been put in force, 
and the whole of this set 
of provisions is practically 
obsolete. 

S3. 78-82. Evidence and lmiita.tion of \ 
l)roceGding^ in information 

under Act. Not reproduced. Fall with 

' foregoing provisions, 
a. 83. Saving for claims as to terri- I 
torial acquisitions. ^ 


!9. 84, Comincncemeiit of Act 
Act io bo imblio Act. 


. Repealed, S. L. R, Act, 1887. 


26 Geo. Ill, The East India Company 
c. 57, Act, 1780, 

3S. r-28. Prosecution of Indian offen- Nob reproduced. These see- 
ders in Parliament. tions merely amend the 

machinery under Pitt’s Act 

I HI,, s/jss,. 2,. a. 

s. 29 Repealed by S.I^.R. Act, 1892. 

s. 30. -Jurisdiction of govemoPs and Jurisdiction continued by s. 

mayor’s court at Madras. loi. Repealed by S, L, R. 

Act, 1892. 

s. 31. ...... Repealed by S.E.R. Act, I S72. 


ss. 32-35- 


8. 36, 37- 


Repealed by 33 Geo. Ill, c. 52, 
s. 146. 

Repealed by S. L. R. Act, 1872. 


8- 38. Bonds executed in East Indies Repealed as to British India 
to be evidence in Britain, by S. L. R. Act, 1892. 
and vice versa. 
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Session and 
Chapter, 

^ TiUe and Short Contents. 

Remarks. 

26 Oco. Ill, 
c. 57 » s- 39 - 

. ..... 

Repealed by S. D. B. Act, 1892. 

33 Geo. lil, 
c. 52, 

63 . 1-18. 

Tb.© India Company 

Act, 1793 . 

Repealed as toTJ.K. byS.L.R. 
Act, 1887. 

s. 19. 

Power of commissioners to 
send orders to India through 
secret commit teo of direc- 
tors. 

Amended by 3 & 4 Will. IV, 
c. 85, 8- 36, and 2 1 & 22 Viet, 
c. 106, s, 27. See s. 14. 

a. 20. 

Appointment of secret com- 
mittee of directors. 

Not reproduced. Superseded 
by 2 1 & 22 Vic t. c, 106, a. 27 . 
See a. 14. 

a. 21. 

Dispatches of secret commit- 
tee, by whom to be pre- 
pared. 

Repealed as to U. K. by S. L. R. 
Act, 1887. 

a. 22. 

Secret dispatches from India. 

Amend<‘d by 21 & 22 Viet. c. 
io6j s. 28. Reproduced by 
s. 14 {2), 

The cniimera^tion of subjects 
in a. 22 is not repeated in 
s. 14 (2). It differs from that 
given in 21 & 22 Viet. c. 106, 
a. 27, as to dis2>atches to 
India. 

s, 23. 



Repealed as to XT. K. by S. L. R. 
Act, 1887. 

s. 24. 

1 

Government of Bengal by Gov- 
ernor-General in r Council. | 

Government of Madras and 
Bombay by Governor in 
Council. 

Not reproduced. Superseded 
by j & 4 'Will, lY^ c. 85, s. 
39. See 6s. 36, 49 * 
Reproduced by s. 50 (i). The 
provision as to management 
of the revenues is modified 
by 21 & 22 Viet, c, to6, b. 41. 
The provisions ae to the 
military authority of the 
Jladras and Bombay Gov- 
ernments are repealed by 56 
& 57 Viet. c. 62. 


Number of members of council 
at Madras and Bombay. 

Modified by 3 & 4 Will. IV, 
c. 85, s. 57, and 9 Edw. VII, 
c. 4, s- 2 (i). Sec a. 51 (2). 
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GOVERNMENT OF INDIA 


Session and 
Chapter. 

33 Gw. HI^ 

C. 52, B- 24 

{continued). 


s. 25. 


B. 26. 


B.27. 


8 . 28 


[CH. 


Title and Short Contents. 


Governors in Council of Ma- 
dras and Bombay to bo sub- 
ject to control of Governor- 
General in Council. 

Directors to fill vacancies in 
offices of — 

Governor- General 
Governors of Madras and 
Bombay. 

Members of Council . 

Governors of the forts and 
garrisons at Fort Wil- 
liam, Vort St. George, and 
Bombay, 

Commandersan-cliiof 
Qualification for office of mem- 
ber of council of — 

Go vernor- General 

Governor of Madras or 
Bombay- 


Power for Crown to fill 
vacancies in default of di- 
rectors. 

Provisional appointments to 
offices of — 

Governor-General, gover- 
nor, and member of Coun- 
cil. 

Governor of the forts and 
garrisons at Fort William, 
Port St. George, and 
Bombay. 

CommanderB-in-chief 


Remarha. 


\^erbally modified by 3 & 4 
Will. IV, c. 85, s, 65. Ke- 
produced by s. 49 (1). 


1 Not reproduced. Superseded 

} by 21 & 22 Viet. c. 106, 
s, 29. 

jiTot reproduced. Superseded 
by 32 & 33 c. 97, s. S. 

\ Not reproduced, Snpeiaeded 
by 16 & 17 Viet, c, 95, B. 
r 30, which hag itself been 
subsequently repealed. 


jJot reproduced. Superseded 
by 24 & 25 Viet. c. 67, s. 3. 
lie produced by 9. 51 (3). 

Provision ns to seniority 
rep. by 24 & 25 Viet. c. 54, 
e. 7. Provision as to third 
member virt. rep. by 9 Edw. 
VII, c. 4, 8. 2 (I). 

plepcalcd as toU, K. byS. L. B. 
Act, 1887. 


j^ot ref (reduced. Superseded 

by 3 & 4 Will IV, c. 85, B. 
61, and 24 & 25 Viet. c. 67* 
es. 2, 5. 

) Not reproduced. See note on 


pCcpealed as to U.K. by S. L. R, 
Act, 1887. Repealed as to 
British India by Act XII of 
1 8/3' 
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Sesdion and 
Chupier. 

1 

I Tide and Short Contents. 

I Remarks. 

33 Goo. Ill, 



c. 52, 

Temporary vacancy in o^fico 


88. 29, 30, 

of — 



Governor-General 

Notreproduced. Superseded by 



3 & 4 Will. IV, c. 85, s. 62. 


Governor . . * . 

Not reproduced. Superseded 



by 3 & 4 Will. IV, c, 85, a. 63. 

8. 31. 

Temporary vacancy in office 

Not reproduced. Superseded 


of member of council. 

by 24 &; 25 Viet. c. 67, 
a. 27. 

B. 32. 

Appointment of Commander- 



in-chief as member of — 



Governor- Gencrars conn- 

Repealed by S. E. R. Act, 


oil. 

1892. 


Governor’s council. , 

Repealed hy 56 & 57 Viet. c. 62. 


Salary of Commander-in-chief 

Not reproduced. Sec note on 


as member of council. ' 

s. So. 

B- 33 * 

Commander-in-chief in India 

Reproduced by a. 51. 


to be a member of local 
council while in Madras or 
Bombay. 


S- 34 * 

Absence or illness of member 

Not reproduced. Superseded 


of council. 

by 24 25 Viet. c. 67, 

s. 27. 

0- 35 * 

Removal of officers by Crown. 

Amended as to commanica- 


tion of order of removal by 
21 & 22 Viet. c. 106, a. 38. 
Reproduced by g. 21. 


8. 36. 

Removal of officers by direc- 

Reproduced by s. 2T, 


tors of East India Company. 
Exception as to officers ap- 

-Not reproduced- Made un- 


pointed by Crown on de- 

necessary by abolition of 


fault of directors. 

Company. 

J 7 ‘ 

If Governor-General, &c., 

Re-enacted in substance by 


leaves India intending to 

3 & 4 Will. IV, c. 85, s. 79. 


return to Europe, his office 

Qualified as to members of 


vacated. 

council by 24 & 25 Viet, 
c. 67, B- 26. Reproduced by 

S. 82 (I). 


Evidence of intention to re- 

Not reproduced. 3 & 4 Will. 


turn to Europe. 

IV, c.'Ss. s. 79, contains no 
such provision. 


Resignation of office by Gover- 

Reproduced by s. S2 (2). 


nor-General &c. 
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GOVERNMENT OF INDIA 


Session and 
Chapter, 


33 Geo. Ill, 
c. 52 , s- 37 

{coMinued)r 


B. 38. 


fl. 39. 


8. 40. 


B. 41. 


B. 42 . 


8. 43. 


B. 44. 


[tH. 


TifZc and Short Consents. 


Salary and allowances to 
cease from date of departure 
or resignation. 

Salary and allowances not 
payable during absence. 

Power to postpone matters 
proposed by membera of 
GoanciL 

Form and signature of pro- 
coedings. 


Authority of Go'vcriiur-GeTic- 
ral in Council over local 
Goremments- 

Dvity of local Governments 
in caac of conllict between 
orders of Governor-General 
in Council and orders of 
directors of East India 
Comjiany. 

Res trie Lion on j^owor of Gov- 
ernor-General in Council to 
make war or treaty. 

Local Governments not to 
make war or treaty without 
orders of Governor-General 
. in Council or East India 
Company. 

Officers of local Govern- 
ments to obey such orders 
of Governor 'General in 
Council. 

Governor, &e., disobeying or- 
ders of Governor-General in 
Council liable to be sus- 
pended or removed. 

Local Government® to keep 
Governor- General informed 
of their proceedings. 


Remarke. 


See a. 82 and notes thereon. 


Amended by 3 & 4 Will. IV, 
c. 85, s, 79. Seo a. 82 and 
notes thereon. 

Not reproduced- Superseded 
by 24 & 25 Viet. c. 67, ss. 8, 
28, giving power to make 
rules of i)rocedure. 

Amended by 53 Geo. Ill, c. 
i55» 3- 79» a'*id Indian Act 
II of 1834. Reproduced by 
es. 43 ([), 54 (i). 

llc-enactcd in more general 
terms by 3 & 4 Will. IV, ^ 
c. 85, 8. 39. Rcx>roduccd by 
ss. 36 and 49 (i). 

Not rc^Droduccd. Made un- 
necessary and unsuitable by 
change of oircumptanccs- 
Virt. re p. by 3 & 4 W^ill. IV, 
c- 85, s. 65. 

Reproduced by s. 48. 


Reproduced by a. 49 (2). .• 


Reproduced by s. 49 (r). 


Not rexiToduced. See note on 
s. 49- 


Reproduced by a. 49 (i). 
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Session and 
Cka^ter. 

Tide arid Short Contmts. 

Remarks, 

33 Geo. ITT, 



c, 53, 

83 . 45.4^* 

Trocee dings against persons 
suspected of dangerous cor- 
rcsjTondence. 

Reproduced by s. 120. 

S 9 . 47-40. 

Power for Governor- General or 
Governor of Madras or Bom- 
bay to act against opinion 
of council. 

Modified, as to Governor-Gcne- 
i*al, by & 34 Viet. c. 3, 

s. 5. Reproduce d by ss. 44 
<2), (3), (4), 53. 

s. 50. 

Person temporarily acting as 
Governor-General or gover- 
nor not to act against opi- 
nion of council. 

Not reproduced. Superseded 
by 3 & 4 Will. IV, c. 85, 
as. 62, 63, and 24 & 25 Viet, 
c, 67, s. SO. 

s. 51. 

Power to act against opinion 
of council not to be exer- 
cised in certain cases. 

Not reproduced- Superseded 
% 33 & 34 Viet. 0, 3, s. 5, 
and provisions as to 

Indian b'gislation. 

B. 52. ! 

Powers of local Government 
superseded by visit of Gover- 
nor-General. 

Not reproduced. Virt. rep. 
by 3 & 4 Will. IV, c. 85, 
s. <57- 

8. 5 .^ 

Appointment and powers of 
vicc-preBiclcnt during ab- 
sence of Governor-General. 

Repealed by 2 & 3 Geo. V, 
c. 6, s. 4. 

B. 54. 

Power of Governor-General 
nubile absent from his coun- 
cil to issue orders to local 
Governments and officers. 

Reproduced by a. 47 (2), 

8. 55 . 

Suspension of Governor- Gene - 
ralV power to issue such 
orders. 

Reproduced by s. 47 (3). 

8. 56. 

' 8' 57 - 

Presidential restriction on 

Repealed, 24 & 25 Viet. c. 54, 

a. 7. 

) 


civil appointments. 

Residence required to qualify 
civil servant for appoint- 
ment. 

! Repealed by 2 &• 3 Geo. V, 
f c. 6, B. 4. 

) 

8^- 58 h 5 i. 

1 

“ * ^ 

Repealed as to U. K. by S. L. R. 

Act, 1 887. S. 61 repealed as 

1 to British India by Indian 

1 Act XIV of 1870. 
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Session and 
Chapter, 

, TiKe and Short GordervU. 

Remafke, 

33 Geo. Ill, 
c. 52, s. 62. 

Receiving gifts to Ibc a miade- 
meaaour. 

Re-euacted by 3 & 4 Will. IV, 
c. 83, s. 76, Reproduced by 
s, 117 (5). 

s. 63. 

Disposal of gifts and iincs. . 

Reproduced by s. 117 (last 
part). 

6. 64. 

Exception for foea of barris- 
ters, &c. 

Reproduced by e. 117 (5), 

9. 65. 

1 Disobedience and breacb. of 
duty. 

Re -enacted by 3 & 4 Will. IV, 
c. 85, s. So. Reproduced by 
8. ri 7 (- 3 ). ( 3 )- 

B. 66. 

1 Corrupt bargain for giving up 
or obtaining employ mont. 

Not reproduced. Superseded 
by 49 Geo. Ill, c. 126. 

B. 67. 

Jurisdiction of courts in India 
and Great Britain over of 
^ fences by British subjects in 
Native States. 

Seo B. 1 19 (2). Repealed as to 
Indian courts hy Indian 
Act NI of 1872. 

8 . 6S. 

fi. 69. 

East India Company or its 
servants not to stay actions 
without approbation of 
Board. 

East India Company not to 
release sentence of British 
or Indian court against its 
servants. 

Not reproduced. Cf. i ^ 

^ Geo. Ill, c. 63, s. 35. 
Repealed as to U- K. bv 
S. L. R. Act, 1887. 

•t. 

, of 

sence of five years. 

' by 33 Oeo. Ill, c. 1 55, g. 84- 
1 Not reproduced, PractioalD 

1 suporsoded by power to 

1 make rules as to furlough, &o 

B 3 . 71 -I 36. 



1 Repealed, S. L. R. Act, 1872, 

s. 137. 

Governor -General, governor, 
judges of Bu promo courts, 
members of council, and 
judicial and revenue officers 
in Bengal not to trade. 

1 

1 Reproduced by s. 117 (4), ^ 

1 

1 

1 


British subjects not to trade 
in salt, &c. 

Not reproduced. Repealed by 
Indian Act XIV of 1870. 

68. 138, J39.' 

. . 

1 Repealed, S. 1 #. R. Act, 1872. 
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Session and 
Chapter. 

Title and Short Contents. 

Remarks. 

33 Geo. Ill, 



c. 52, 8. 14a 

Proccfiure for offences under 
Act, 

See s. 1 19. 

8. 141. 

Procedure, and limitation of 

1 

See notes on s. 1 19. 


time for proceedings. 

So much as relates bo limitation 
in England superseded hy 56 
& 57 Viet, c. 61. 

The provisions as to procedure 
are omitted as having been 
superseded by change of 
practice. 

ss- 142-150. 



llepealcd, S. L. It. Act, 1872. 

B. 15T. 

Appointment of justioes of the 

Not reproduced. Rep. hy In- 


peace. 

dian Act II of 1869. 

8S. I 52 - 15 S. 


Repealed as to U. K, by S. L, R. 
Act, 1887, and as to British 
India by Indian Acta 11 of 
1869, XIV of 1870, & X of 
1875. 

6. T 5 fS. 

Admiralty jurisdiction of 

Not reproduced. Effect saved 


Supreme Court, Galen tba. 

by B. roi (i), and by Article 
33 of the charter of the 
Calcutta High Court. 

S' 157 ' 

Appointmenfc of coroners 

Repealed, Indian Act XIV of 
1870, S. L. B. Act, 1892. 

88. 158-160. 


Repealed aa to IT. K. by S. L. R. 
Act, 1S87. S. 159 rep. as to 
British India by Indian Act 
XIV of 1870. 

B. l 6 l. 



Repealed, 4 & 5 Will. IV, c. 33. 

B. 162. 

Proceedings in respect of 

See B. 1 19 (3), Superseded 


things done under Act to be 

aa to India by Indian legisla- 


taken within three years. 

tion, see Act IX of 1871. 

B, 163. 


Repealed as to XT. K.by S. L. R. 

37 Geo. in. 

The East India Act, 1797 . 

Act, 1887. 

142, B. I. 

^^'umher of judges of Supreme 

Superseded by 24 & 25 Viet. 


Court, Calcutta. 

c, 104, s. 2. Repealed, S, L. R. 
Act, 1892. 

2. 3. 

Pensions of judges , 

Not reproduced. S. 2 is super- 
seded by 24 & 25 Viet. c. 104, 
s, 6. S. 2 is repealed in 
part, and s. 3 ia repealed, 
by S. L. R. Act, 1892. 



3 i6 


GOVERNMENT OF INDIA 


;5e.9sioTi and 
Charier, 

37 Geo. III. 
c, 143, a. 4. 

S 3 . 5-7. 
a. 8. 

88. 9, 10. 


S. Z I . 


S. II. 
proviso. 


B. 12. 


e. i3< 


[CH. 


Title and Short Contents. 


Depositions .... 

Salaries and fees of oiiicers of 
Supremo Court, Calcutta, 
Registration, <fcc., in Supreme 
Court, of reguiationa made 
by Governor' General in 
Council. 

Constitution and powers of 
recorders’ courts at Madras 
and Bombay. 

Jurisdiction of recorders’ 
courts at Madras and Boni- 

W' 


Oovemor^ members of hia 
council, and recorder ex- 
empt from arrest or im- 
prisonment by recorders’ 
courts. 

Governor and his council 
exempt from jurwdLetLoii of 
recorders’ courts for official 
act. 

Recorders’ courts? not to have 
jurisdiction in matters con- 
cerning the revonue. 

Exemption of certain clasacs 
of persons from jurisdiction 
of recorders’ courts. 


Rights of fathers of Hindu and 
Mahomedan families, and 
rules of caste, preserved. 

Jurisdiction of recorders* 
courts, Madras and Bom- 
bay. 


Hemark^. 


\ Repealed, Indian Act XIV 
j of 1870, S. L- R. Aot, 189^. 


/ 

Repealed, S. L. R. Act, iSgz. 


Not reproduced, Tho powers 
and jurisdiction of the re- 
corders’ courts were vesU-d 
in the supreme courts by 
39 & 40 Geo. HI, c. 79, 
B. 5 (Madras), and 4 Geo. 
IV, c. 71, s. 7 (Bombay). 

Reproduced by s, 105- See 
note on 13 Geo. Ill, e. (>3, 
8. 17. 


Reproduced by s. 105 (i) (u). 


Reproduced by s, loi (3). 

Not reproduced. The corn-' 
spending provisions in i 
Geo. Ill, c. 70, S3. 9, 10, 
to the Supreme Court, Cal- 
cutta, have been, repealer 1 
by Indian Act XIV of iS 7'J 
and by S, L. R. Act, 1892^ 

Not reproduced. Corresponds 
to 21 Geo- III, c. 70, 8. 18. 


Not reproduced. Saved by 
&. lOI. 
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Session and 
Chapter, 


TiUe and Short CofUents. 


37 Goo. Ill, 

c, 142^ s. 13 Proviso as to native laws and 
(^continued). usages. 


Power to make rules of pro- 
cedure for such cases. 
Appearance and uxaraination 
of witnesses in such cases. 


s. 14. 


No actioTi for acts done by or 
by order of judicial ofheers. 


Procedure for prosecution of 
judicial officers. 


s. 15. Registration of native ser- 
1 vauta of Kast India Com- 
pany. 


s. 


16. 


Aji])eal to His Majesty in 
Cou ncil. 


a. 17. Tran'^fer of records of mayors’ 
courts, &c., to recorders’ 
courts. 


s. 18. 


Jurisdiction of mayors’ courts, 
&c., transferred to rcc or- 
ders’ courts. 


ss, 1^-26^ 


Proxisions as to recorders 


s. 27. 


Forms and rules as to process 
to be sent to Board for 
Affairs of India. 


s. 28. 


Boatis by Britiali subjects to 
native princes. 


s. 


-9. 


Report by law officers . 


a. 30. 


Jurisdiction of courts of re- 
adiest. 


Remarks. 


Reproduced by a, io8. See 
note to 21 Geo. Ill, c. 70, 
g. 17, supra, 

^ Not reproduced. Corre- 
sponding provisions in 21 
Geo. Ill, c, 70, s. 19, as to 
the Supreme Court, Cal- 
cutta, repealed by Indian 

I Act XlVof 1870 and S. L.R, 
Act, 1892. 

Not reproduced. Superseded 
by ludiuTi Act XVIII of 
1850. 

Not reproduced. Correspond- 
ing provisions in 21 Geo. Ill, 
c. 70, S3, 25, 26, as to the 
Supreme Court at Calcutta, 
repealed by Indian Act XTV 
of i87oanclS.L.B. Act, 1892. 


Kepealod, Indian Act XIV 
of 1870, S. L. R. Act, 1892. 


Not reproduced. Correspond- 
ing provisions as to Calcutta 
Court repealed by Indian Act 
XIV of 1870 and S.L, E. 
Act, 1S92. 

Reproduced by s. 118. 


Not reproduced. Does nob 
reauire specific enactment. 

Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 



GOVERNMENT OF INDIA 


Session and \ 
Chapter, 


TiUe and Sherri Conienis. 


39 & 40 Tlie Government of India 
Geo. HI, Act, 1800. 

c. 79, I. Power of Jixeotors of East 
India Conix>ajiy to apportion 
territories^, rovenue3, and 
civil servants between Gov- 
emmotLts o£ Madras, Bom- 
bay, and BeiigaL 

fi. 2. Constitution, powers, and 
jurisdiction of Suxiremc 
Courts Madras. 

8. 3- Exemption of Governor of 
Madras and Governor- 
General and their councils 
from Jurisdiction of Su- 
preme Court, 

9. 4. Transfer of records to Suj^reme 
Court. 

a. 5. Transfer of Jurisdiction of 
Supreme Court, 


Remarka. 


Not rex^roduced. As to terri- 
tories, superseded by 24 
& 25 Viet, c, 67, s- 47, and 
28 & 29 Viet. c. 17, ss. 4, 5. 
See a. 57^ 

^ Not reproduced. See note to 
I 13 Geo. Ill, c. 03 r sa. 15 , i 4 » 

I supra, 

I Eeproducod by s, 105 , 


I Repealed by Indian Act XIV 
I of 1870, S. L. R, Act, 1892. 

I See note to 13 Geo. Ill, c. 63, 
I 60. 13, 14, supra. Repealed 
in part, S. L- R. Act, 1892. 


a. 6. Salaries of Madras judges , Repealed, S. L. R. Act, 1892 


s.j. Salaries of Madras judges to 
be in place of peKjuisitos. 

0.8. AUowan-cca to Madras judges 


s. 9. Salaries of judges of supreme 
courts at Calcutta and Ma- 
dras, and Recorder of Bom- 1 
bay, to cease on judge leav- , 
ing India. 

I 

s. 10. Vacancy in office of Recorder j 
of Bombay. 

9. II. Power of Governor of Madias 
in Council to make regiila- 
lions. 

s. 12. Absence of Governor- General 
or Governor from his coun- 
cil. 


Not expressly rei^roduced. 
Covered by s. 99. 

Repealed in part, S. L. R. Act, 
2892. Superseded by 24 & 
25 Vice. c. 104, fl. h. 

Not reproduced. Salaries and j 
allowances of high court . 
judgoa are now fixed by tho 
Secretary of State under 24 j 
& 25 Viet, c. 104, s, 6. 

Repealed by Indian Act XlV 
of 1870, S. L. R. Act, 189-’. 

Repealed by Indian Act XI^ 
of 1S70, S, L. R. Act, 1892- 


Reproduced to governors 
by B. 53. Repealed as to 
Governor-General, S. L. R- *' 
Act, 1892. 
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^essiofir and 
Chapter. 

1 a?gd Shori 

1 

39*40 
Geo. IJI, 

Saving of Govemor-Gonerara 

Not reproduced. This power 

c. 79, s. 12 

power to appoint a vice- 

was conferred by 33 Geo. Ill, 

(coniinued). 

president. 

c. 52, s. 53, which was re- 
pealed hy 2 & 3 Geo. V, c. 6, 

a. 4. 

88. 13-16. 



Repealed, 9 Geo. TV, c. 74, 



8. 126, which section is itself 
repealed by S. L. R. Act, 

1873- 

8. r/. 

CoTirte of request , 

Repealed, Indian Act XIV of 



1870, S. L. R. Act, 1892. 

88. 18, 19, 

Corpora! punishment 

Repealed, Indian Act XIV of 



1870, S. L. R. Act, 1892- 

S. 20. 

Local extent of jurisdiction 

Solved bj" s. loi {i)* Repealed 


of Supreme Court, Calcutta, 

in part, S. L. R. Act, 1892. 

83. 2 r, 22. 

Grant of letters of adrninistra- 

Repealed, Indian Act XIV of 


tion. 

1870, S. L. R. Act, 1892. 

B8. 23, 24. 

Insolvent dehfcora . 

Repealed, Indian Act XIV of 



1870, S. L. R. Act, 1892. 

8. 25, 

Power to appoint judges of 

Repealed by Prize Courts Act, 


suprejne courts at Calcutta, 
Madras, and Bombay^ com- 
missioners of prize. 

1894 (56 & 57 Viet. c. 39). 

53 Geo. Ill, 

The East India Company- 


155. 

Act, 1813. 


sa. 1-32. 



Repealed, S. L. R, Act, 1873. 

33-39- 



Repealed, S. L. E. Act, 1S74. 

&s. 40, 41. 



Repealed, S, L. R. Act, 1873. 

B. 42. 

Control of India Board over 


®-43. 

colleges and seminaries in 
India. 

Omitted as having been 
made unnecessary by al- 

Provision to he made for pub- 

teration of circumstances. 


lic education. 


sa. 44-48. 



Repealed, S, L. R. Act, 1873. 

B.49- 

'Salaries of bishops and arch- > 



deaeons. 

Not reproduced. These sala- 

B- 50. 

fbuch salaries -when to com- 

ries may now be fixed and 

- altered by the Secretary 


mence and cease. 

of State under 43 Viet. 


^^uch fifalaries to be in lieu of i 

c. 3, s. 3. See notes on 


fees, &c. ^ 

8. 113. 
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GOVERNMENT OF INDIA 


[CH, 


Session and 
Chapter. 


5 ^ Geo, III^ 
c. 155, 

»3. 51, 52. 


aa. 54-7®- 


8. 79. 


SB. 80, Si. 

s. 32 . 


s. 83. 

S.84 


a. 85. 

s. 86. 


.87,88. 
a. 89. 


Title and Short Contents. 


Jurisdiction of Uishop of Cal- 
cutta. 


Countersignature of ecclesias- 
tical letters patent for Cal- 
cutta, Madras, or Bombay. 


Signature of proceedings by 
the chit*f secretary or the 
principal secretary of tlic 
department. 


Kesidence required to qualify 
civil servants for appoint- 
ments exceeding in value 
£i,c;cx 5 per aimum. 


Absence of military officera for 
five years. 

Precedence of civil servants 
returning after five years’ 
absence. 

Precedence of civil servants . 


Salaries of govemor-geiieral, 
governors of Madras and 
Bombay, members of coun- 
cil, and judges of high 
courts, to commeneo on 
their taking upon them- 
selves the execution of their 
officc- 

AUowances for equipment and 
voyage. 


Remarks. 


Reproduced by s. 1 10. Sh. 5 1 
and 52 extended to bishops 
of Madras and Bombay, and 
s. 52 verbally amended by 
3 & 4 Will. IV, c. 85. 9:2, 

93 - 

Kot rijproduced. Superseded 
by 47 & 48 Viet, c. 30 (Great 
Seal Act, 18S4), 

Repealed, S. L. B. Act, 1S73. 

Amended by Indian Act Jl of 
1 834. Reproduced by ss- 43 
Uh 54 (t)- 

Repealed, S. L. K. Act, 1873. 

Not reproduced. Virtually re- 
pealed by 24 & 25 Vict. 
c. 54, s. 7, 

Repealed, S. L, R. Act, 1873. 

Not re^»Toducc*d, Soo note 
33 Geo. irr, c. 52, a. 70. 

Omitted as Ka\ing been supoii 
seded by rules of service. 

Omitted on the same grounij 
S. 56 of 33 Geo. Ill, c. 5 ^ 
which, this section amend^ 
haa been repealed by 24 & 
Vict. c. 54, s. 7. 

Repealed, S. L. R. Act, 1S73. 

Reproduced by s. 80 (3}. 


Repealed by 43 Vict. c. 43? 5 
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Session and 
Chapter, 

Tills and Short Contents. 

Remarlcs. 

S 3 Geo. Ill, 



0- 155. 

as. 90-92. 



Repealed, S. L. R, Act, 1873. 

S. 93- 

Superaunuafcion allowances of 



East India Company’s ser- 
vants in England. 

j 

'-Spent. 

s. 94. 

Account of sucli allowances to 

S- 95- 

lie laid before Parliament. 

Repealed, S. L. R. Act, 1873. 

a. 96. 

Power of Governor-General in 

Not reproduced. As to 


Council, and the Governors 

Governor-General in Coun- 


of Madras and Bombay in 

oil sujierseded by 3 & 4 Will. 


Council, to make articles of 

rV, c, 85 , 3. 73, and not saved 


war for native officers and 

by 24 & 25 Viefc. c. 67, s. 23 ; 


soldiers. 

as to Madras and Bombay 

as. 97-110. 


superseded by 34 & 25 Viet. 
0. 67, S3. 42, 43. 

Repealed, S. L. R. Act, 1890. 

a. Ill . 

Power of advocates -general 

Reproduced by 3. 109, 

BS. 112 - 122 . 

at Calcutta, Madras, Bom- 
bay, and Prince of Wales 
Island, to file informations 
for debts due to Crown. 

Repealed, S. L. R. Act, 1873. 

a. T23, 



Repealed, S. L. R. Act, 1874. 

s. 124. 



Repealed, S. L, R. Act, 1S90. 

B. 125. 



Repealed, S. L. B. Act, 1873. 

55 Geo. Ill, 

The Indian Presidency 


a. I. 

Towns Act, 1815. 



Power to extend limits of 

Reproduced by s. 59. Residue 


jiresidency towns. 

of Act repealed, SX.R. Act, 

4 Guo. IV, 

The Indian Bishops and 

^873- 

C-7I. 

Courts Act, 1823. 


as. 1, 2. ' 


Repealed? S. L. R, Act, 1873. 

B. 3- 

Pensions to bishops and arch- 

Not reproduced. See noto (5) 


deacons. 

on s. II 3. Repealed as to 

1G61 

1 

y 

archdeacons by 43 Viet. c. 3* 
B. 5. 
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GOVERNMENT OF INDIA 


Session and 

4 Geo. IV, 
c. 71 , s, 4 . ^ 


Title and Short ConUnts, 


Remarks. 


Ttesi<lence as chaplain to count Not reproduced. Unnecessary, 


for pension as archdeacon. 


in view' of the Secretary of 
State 8 power under 43 VicK 
c-. 3 ^ to fix allowa^nccs. 


B. 5. House to he provided for m Reproduced hy s. jrj. E.v- 
S IBis^nDp t>l I *1 lo oi lAa- 

Eicpensica of visitations of T dr as and Bombay by 3 &4 

Bishop of Calcutta.. / Will. IV, c. 85 , s. too, 

B. 6. I Power of Bishop of Calcutta Boproduoccl ).>j s. iii. 
to admit to holy orders. 

s. 7. Constitution, powers,^ and Not reproduced. Sec note to 
j juTiadiction of Supreme 13 Goo, III, c. 63, as. 13, 
Court, Bombay. 14 , supra. 

I Esenix>tion of Governor of Reproduced by s. 105 . 
Bombay and his council, 
and Governor 'General from 
jurisdiction of the court. 


S 8 . 8 - 10 . 


Salaries of judges when to 
commence. 

Such salaries tt* be in lieu of 
fees, «fec. I 


Bs. T 4 - 16 . 


I Repealed, S. L. R. Act, 187 ^^. 

( Not reproduced. >SupersetIc*<l 
or marie unnecessary b„V 
24 & 23 Viet. c. ro 4 , s. 0 

1 Repealed, S. L. R. Act, 1800 , 
Rcpe<ded, S. L. U. Ae 6 , r 8 /j. 


s. 17 . Powera of Gourtft, 1 Not reproduced. See note t-' 


6 Geo. IV, 
c. 85 , j 
as- i- 3 . 


Madras and Bombay. 


The Indian Salaries 
and Pensions Act, 1825, 


13 Geo. TIT, c. G3, {»a. i ^ 
^ 14, supra. 

j RcYvealod, S. L. B/. Act, iS 73 ' 


Repealed, S. U. R, Act, jSpo. 

Salaries of judges of Supreme Not reproduced. Superseded 
I Oourts, Madras and Bom- by 24 & 25 Ticfc. c. 104 , e* 
bay. 

I Payments where judge of Nu- Reproduced in part by s, ii3‘ 

I preme Court, Recorder of Repealed, as to Recorder ol 

I Prince of Wales Island, or Prince of Wales Island, by 

Bishop of Calcutta, dies on , S. L. R. Act, 1878 . 
voyage to India, &g. Made unnecessary in part I'V 

24 &- 25 VicL o. 104, 3. 69 and 
I 43 Viet. c. 3, a. 3. 
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Session and 
C-'kapt&r. 


^ Goo. IV, 
c. 85, 
ss. 6-14 
s. 15. 

83. 16-21. 

7 Geo. IV , 
n, 56, 

^•3- 


3 & 4 Will. 

IV. c. 85, 
as. I, 2. 


ss. 3-1 S, 


Title, and Shcfrt Oof^nls. 


Pension of Bishop of Calcutta. 


Tlie East India Officers’ 
Act, 182^. 
to TcprcsentaUvcs 
of deceased ofiicors. 

The Governnient of India 
Act, 1833. 

Continuance of powers, &c., of 
J5nst India Comita,ny tiU 
April 30, 1854. 

Property of Company to be 
held in trust for CrnwTi. 


Memar^s, 


Pwepealed, S. B. B. Act, 1890. 
Not reproduced. See note (b) 
on 9. 113, 

EepeaJcd, S. R. Act, 189^1. 


Bcproduccd by a. 83 (4). Ss. i 
and 2 and residue of Act 
repealed, Sv "L. H. Act, 1S75. 

IvTot reproduced. Spent. 

Not reproduced. Superseded 
by 2 T &; 22 Viot. Cl. TOO, 
ss. r, 2. 

Bepealcd, 8, L. It. Act, 1S74. 


S. IQ. 
8S. 20-24. 

88, 26-35. 


Control of Ooinmigsioners over 
acts of East India Company. 


Repealed, S. L. R. Act, 1S90- 
Rei>ealc(l, S. L. it. Act, 1874, 
Reproduced by b. 2 (2 ). 

Repealed, S. L R. Act, 1374. 


s. 36. 


s. ^7. 

8. 38. 


Communication, of fieoret or- 
ders to India. 


Presidency oi Fort William to 
be divided into two presi- 
dencies (Bengal and Agra). 


Power to declare limits of 
\ preaideticies. 


Reproduced by a. 14 (t). 

Amended by 2£ &; 22 Viet, 
e. icX5, a. 27. 

Repoab-'d, It. Bv Act, tS74, 
Not repToduced. This pro- 
vision was suspended by 5 & 
6 Will. IV, c. 53, s. I, and 16 
& 17 Vicb. c. 95, s. 15, and 
remained in suspension un- 
til used in 1912 for tUo 
estahlishmcnt of a Governor 
ill Council for Bengal. It 
had previously been treated 
! as practicaUy superseded by 
the appointment of abeufcen- 
I ant governor for tho North- 
WesternPr ovine ca nn der 5 & 
I 6 Wilh IV, c. 52, s. 2. 

Not reproduced. Virt. rep. by 
I 28 & 29 Viet. c. 17, ss. 4, 5. 
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GOVERNMENT OF INDIA 


Session and 
Chapter. 

3 & 4 Will. 
IV, c. 85, 
e* 39‘ 

s. 40. 

BJ 9 . 4T, 42. 
aa. 43, 44‘ 

a. 45. 


s. 46, 

s. 47. 

a. 48. 


s. 49. 
a. 50. 
8 . SI. 


[CH. 


Title and Short Contents. 


OoFernrtzent of Indifir by Oov- 
cmor-GencTal in Conncil. 


Laws Baa.d« by Governor- 
Genor<.xl in Council — ■ 

to have same force in 
India as Acts of Parlia- 
ment. 

to be judicially noticed by 
Indian courts. 


weed wot be TOgi^teTod . 

Kcsfcrictions on legislation 
affecting high courts. 

Rules for procedure of Gover- 
nor-Gencral in Council. 

Quorum of Governor-Generars 
legislative coimcil- 

Quoruru of Governor' General 
executive council. 

Equality of votes in — 

Governor-General’s execu- 
tive council. 

Goveruor-Gonexars Icgis- 
latLve council. 


Saving of power of Parlia- 
ment— 

to legislate for India 
to control Governor-Gene- 
ral in Council. 


Remarks, 


Reproduced by s. $6- The 
provision as to control of 
the revenues of India ia 
amended by 2t & 22 Yicfc. 
c. to6> a. 4T. 

Repealed, 24 & 25 Viet. c. 67, 

s. 2. 

Repealed, S. L. R. Act, 1 874, 

Repealed, 24 25 Viet, c. 67, 

3. 2. 

Not reproduced. There ia no 
such provision in 24 & 25 
Viet. c. 67. 

Not reproduced. Superseded 
as to laws in force in British 
India by Indian Act I of 
1872, s. 57. 

Not repToduced. Spent. 

Reproduced by s. 63 (3). Thia 
restriction is hept in force 
by 24 & 25 Viot. c, 67, e. 22. 

Not reproduced. Superseded 
by 24 & 25 Viet. c. 67 f 
as. 8, 1 3. 

Repealed by S. L. R. Act, TtSpo. 
Reproduced hy a. 42 (i). 

Roproducccl by s. 44 (1). 

Not reproduced, vSupeiscdcd 
by 24 & 25 Viefc, G. 67 y a, I5* 

Repealed, 33 & 34 Viet, 0. 3,s,4- 

Repealed, 24 & 25 Viet. c. 67, 

s, 2. 

I Reproduced by ss. 63^ i3i. 
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Session and 
Chaj>ter, 

and Short Contents. 

Remarks. 

3 & 4 wm. 



IV, c. 85, 

Laws made by Governor- 

Not reproduced. This pro- 

H. 51 

General in Council to be 

vision does not appear to 

{CQniinned)^ 

laid before Parliament. 

apply to laws made under 
:J4 & 25 Viet. c. 67. Spent. 

a. 52. 

Enactments relating to Gover- 

Reproduced not in cxpres.s 


nor-General of Bengal to 

terms, but by language of 


apply to Governor- General 
of India. 

pigest. 

ss. 53-55- 



Repealed, S. L. R. Act, 1874. 

s. 50, 

Government of Bengal by 

Not roprodiiced. The power 


Governor in Council. 

to appoiufc a Governor in 
C'ouncil for Bengal was exer- 
dsed in 1912. 


Government of Madras and 
Bombay by Governors in 
Council, 

Reproduced by s, 50 (1). 


N umber of members of council 

Virtually repealed by 9 Edw. 


at Madras and Bombay. 

VII, 0. 4> s. 2, Nobrepro- 
cluccd. 


Government of Agra 

Not reproduced. There ia no 
presidency of Agra, Sec 
note to 3 & 4 Will. IV, c. 85 , 
ft. 3S, eupra. 


Governor-General to be Gover- 
nor of Bengal. 

Repealed, S. L. R, Act, 1890. 

B. 57 . 

"Power to revoiko or suspend 
appointment o£ conncils. 

Reproduced by s. 50 {3). 


Power to reduce number of 

Virtually repealed by 9 Edw. 


members of council. 

Vir, c. 4, s. z. See s. 51 (2). 

s. 58. 



Repealed, S. L. R. Act, 1874. 

S. 59 - 

Powers of Governor where 
there is no council. 

Reproduced by s. 50, 


Powers of Governor in Council. 

\ Not reproduced. A Governor 


Rights, &c., of Governors and 

1 in Council for Bengal was 


members of their councils. 

1 appointed in 1912. 


Legislation by Governors in 

Not reproduced. Superseded 


Council. 

by 24 & 25 Viefc. c. 67, s. 42. 


Sanction required to creation 
of office or grant of salary. 

Not reproduced. See a. 49. 

B. fio. 

. 

Repealed, S. L. R. Act, 1S74. 
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GOVERNMENT OF INDIA 


[cil. 


Session and 
Chapter. 

3 & 4 Will. 
IV, c. 85, 
s, 61. 

s. 62. 


e. 63. 

B. 64. 
s. 65. 

s- 66. 

8- 67. 

s. 6^. 

s. 69- 
s. 70, 


ci7td SJ«>rt Conienis. 


Power of direobors to make 
provisional appointments to 
any office, subject, in eex- 
iain cases, to aj^proval ol 
Crown. 

Member of council to fill 
vacancy in ofiicc of Gover- 
not-Qoneral. 


Vacancy in oHico of Governor 
to he Bupi)liud by member of 
council, or (if no council) )»y 
secTotary. 


Authority of Governor-Gene- 
faL iiu CfwuiwL n.\ /O', cnrf-.jun. 
[ local Governments, 


Powers of Governors of Ma- 
dras, Bombay, [and Agra] 
nob suspended by visit ol 
Governor *-Cteneral. 


Refnar^s. 


Repealed, as to members of 
Governor-Gencrars council . 
by 24 & 25 Vicb, c, 67, s- 2. 
Reproduced, so far a8 in 
force, by s. 8^ 

Rcprorlueocl by s. 85 (4), (5). 
jS. 62 is su£K 3 cscded by 24 h 
25 Viet. c. 67, s, wliich 

provides for the Governor 
of Madras or Bombay acting 
as Governor-Oeneral, but 
tlw' section is still in force 
with respect to the interval 
before the arrival of the 
governor (see 24 & 25 Viet, 
c. 67, s, 5 1 ). S. 62 is modified 
by 9 Edw. VII, c- 4, B. 4, 
and repealed in by 2 

& 3 Goo. V, 0, 6,8. 4. 

Rojiroiluced by s. 86 (i), (2). 
Etepoaled, as to Comman- 
der-in-Chief, by 56 & 57 
Viet, c, 62, Modified by 
9 Edw. VII, c. 4, s, 4. 

Repealed, S. L, B. Act, 1890. 

Reproduced by s. 49 (i). 


Repealed, 24 & 25 Viet, c. 67, 

8, 2. 

Reproduced by a. 49 {4). 


Governors in Council to keep 
G overnor -General in Council 
inform ed of their pro ceedings . 


Reproduced by s. 49 \i). 

Repealed, S. L. R. Act, 1890. 


Repealed, 24 & 25 Viet. c. 67, 
s. 2. 
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and 

Chapter. 

Tide arid Short Contents. 

MemwrfcB. 

3 & 4 Will. 
IV, c. 85, 

B. 71. 

New Presidency of Agra not to 

Itepofulod by 2 & 3 Geo. V, 


affect promotion of oHicers. 

c. 6, a. 4- 

8- 72. 



Rcpcalcd, S. L. R. Act, 1S74. 

8 - 73 - 

Power to make articles of war. 

Reproduced by s. 63 (1) (c). 


Judicial notice to bo taken of 

Not reproduced. Superseded, 


such ax tides. 

as to British India, by In- 


Saving of prior laws until 

dian Act I of 1872, B. 57. 
Expired. Articles of war 


articles made. 

made by Indian Acta V of 

s. 74. 

Removal of officers by Crown. 

1869 and Vill of igiz. 

Repoulod as to counter-sigiia- 

s. 75 ' 

Removal of officers by direc- 

turo and communication 
by S. Lf. R. Act, 1890, Re- 
produced by 8. 21 (l). 

Reproduced by a. 21 (3). 


tors of East India Company, 
Proviso as to officers appointed 

Repealed, S, L. R. Act, 1890. 

s. 76. 

by Crown on default of 
directors. 

Salaries of Governor-General, 

Virtually repealed as to salaries 


governor, and members of 

of members of the Gover- 


their coundls. 

nor-General’s council by 


Governor- General, governors, 

24 & 25 Viet, c. 67, a. 4, 

The salaries of the Governors 
of Madras and Bombay, and 
of members of council, have 
since been fixed by the 
Secretary of State. 
Reproduced by B. 117 (4), (5). 


and members of council not 
to accept gifts ; or to carry 
on trade. 

Expenses of equipment and 

Repealed by 43 Viet c. 3, s, 5. 

B, 77. 

voyage, &e. 

Salary of governor-general. 

Reproduced by s. 80. 


governors, and members of 
their councils to be reduced 
by amount of any pension, 
&c., received by them. 


B. 78. 

Power to make regulations ai> 

Amended by 21 &22Viot.c. 106, 


to patronage. 

s. 30. Reproduced by b. 90. 
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GOVERNMENT OF INDIA 


[CH. 


Session and 
Chapter. 


3 & 4 Will, 
IV, c. 85, 
B. 79. 


6 . Su. 


0s. Si -S3. 
8. 84. 

a. 85. 
s. 86. 

s. 87. 


B. 88. 


a. 89. 

s. 90. 

s. 91. 

s. 92. 


Title and STiori Contents., 


If govemo-r-goncral, &<?., re- 
turna to Europe hia office 
vacated. 

Resignation of office by gover- 
noT-genoral, &c. 

^ialary and allowances to ccasc 
from date of departure or 
resignation. 

Salary and allowances not 
payable during absence. 

Payment of salaries and allow- 
ances to representatives. 

ilisobe JiL'ucLi and breach of 
duty. 


Laws to be made against illicit 
entry or residence. 


Power to hold land 


No disabilities in Tcspcct of 
religion, colour, or place of 
birth. 

Laws to be made ior mitigat- 
ing and abolishing slavery. 


Salaries of Bishops of Madras 
and Bombay. 

Salaries of Bishops of Madras 
and Bombay to be in lieu of 
fees. 

Expenses of eqnipmerkl and. 
voyage. 

Jurisdiction of Bishops of 
Madras and Bombay, 


Bemarhs, 


Rcpr-oduced by s. 82. >See 
p note on 33 Geo. 111,0, 52, 
S. 37. 


Reproduced by s. 83 (4). 
Kcproduced Liy h. 117 (2), (j)* 

Repealed, S. L. R. Act, 1S90. 

Not reproduced. This direc- 
tion has been observed. See 
Indian Act III of 1864. 

Repealed, S. L< R, Act, 1890. 

Superseded by Indian Act IV 

of 1837* 

Reproduced by e. 91. 


Nob reproduced. This direc- 
tion has been observed by 
the passing of Indian ActV 
of 1843. Repealed, as to 
U.K., S. L. R. Act, 1S8S. 

Superseded by 43 Viet. 0, 3- 

H. 3* 

Reproduced by s. 113. 


Not re}>toduccd. Repealed by 
43 Viet. o. 3, s. 5. 

Reproduced by 9. i ro. 
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Session and 
Chapler. 

Title and Short Contents, 

3 & 4 wm. 
rv, c. 85, 
a- 93- 

power to fix and vary limits of 
dioceses of Calcutta, Ma- 
dras, and Bombay. 
Jurisdiction of bishopft of Cal- 
cutta, Madras, and Bombay. 

f^. 94- 

Bishop of Calcutta to be 
metropolitan. 

His jurisdiction 
Superintendence oi archbislaop. 
Subordination of bishops of 
Madras and Bombay. 

». 95. 



0. 96- 

Pensions uf bishops 

6. 97- 

Payments where Bishop of 
Madras or Bombay dies on 
voyage to India, &o. 

B. 98. 

Pensions of bishops . . 1 

i 

s. 99. 

Consecration of person rc- 
1 sident in India appointed 
to bishopric of Calcutta, 
Madras, or Bombay. 

8, 100. 

Visitations of bishops of Cal- 
cutta, Madras, and Bombay. 

e. 101. 

Limitation to salary of arch- 
deacon. 

Limitation to expense to bo 
incurred in respect of 
bishops and archdeacons. 

B. 102. 

m 

Chaplains of Church of Scot- 
land. 

Grants to other sects 

HS. 103-^10;, 

• . 

53 . io8’Hi 



B. II2. 

Goyemmeiit of St. Helena . 


-1 13-137. 1 


Itemarks, 


Reproduced by s. no. 


"Reproduced by s. no. 


1 

r Reproduced by s. no. 

j 

Repealed, tS. L. R, Aut, 1S90. 

Not reproduced. »St’c note (b) 
on s. 1 13. 

Not expressly repr oduc ed. See 
note (6) on s. 113. 

Not reproduced. Superseded 
by 43 Viet. 0. 3, s. 3. 

Reproduced by s. 1 12. 


Reproduced by B. 113. 


I Superaeded by 43 Viet. c. 3, 

B.3. 


Reproduced by 3. 115. 

Reproduced by s. 116. 

Repealed, 16 & 17 Viet. c. 95, 
s. 36. 

Repealed, S- L. R. Act, 1874. 

Not reproduced. Left out- 
standing. 

Repealed, S- L. R. Act, 1874. 
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government of INDIA 


[CH, 


Ses-iion and 
Ch(ipte:r. 

Titl& and Short ConteMs. 

1 

Rtmarks, ■ 

1 

5 & 6 WilL 
IV,c. 52 ^, 

0. I. 

1 Tile India (ITortli-West Pro- 
vinces) Act, 1835 . 

1 

Repealed, S. L. B, Act, 1890, 

B. 2. 

Power to appoint a lieu tenant- 
governor for tile I^ortli- 
Wostem Provinces. 
QualiOcation for that office . 
Power to doelare extent of tbat 
lieutenant -governor’s — 

( I ) territories . 

1 (2) autkority . 

Not TopiDilnccd. Spent. 

1 

Reproduced by d. 5^; (4'. 

1 

1 1 

• Repealed, S. L. R, Act, 1S90. 

7 wiJh ly, 
& 1 Viet, 

c- 47 , 

83 . I, 2, 3 . 

The India Oificers’ Salaries 

1 Act, 1837 . 

Leave of absence . 

See s. Sj. Superseded in part 
by r6 «fc 17 Viet. 0. 93, «. 52. 

5 & 6 Viet, j 
c. 1 19, 1 

S. I. 

Th© Indian Bishops Act, 
1842 . 

Furlough, of bishops 

Furlough allowances of bishops 

Not reproduced. Superseded 
by 34 & 35 Viet. 0. 62. 

Not reproduced. Superseded 
by 43 Viet. c. 3, a. 3. 

8. 2. 

1 Second furlough of bbjhops , 

Not reproduced. Superseded 
by 34 & 33 Viet, c, 62. 

B. 3. 

Furlough allowance to but 
one bishop at a time. 

Not reproduced. Superseded 

by 34 & 35 Viet. c. 63 , and 
43 Viet. 0. 3, 3. 3, 

s, 4. 1 

Allow anee to acting Bishop of 
Calcutta. 

Not reproduced. Superseded 
by 43 Viet. c. 3, 8. 3. 

16 & 17 1 

Viet. c. 95, 
g. r. 

The Government of India 
Act, 1853 , 

Continuance of powers of East 
India Company. 

Repealed, S, L. R. Act, 191 

\ 

BS. 2-14. 



Repealed, S. L, R. Act, iS/sJ 

s. 15. 

Suspension of 3 & 4 WilL IV, 
c, 85, s. 38, as to division of 
Bengal into two presidenciea. 

Continuance of 5 & 6 4YiiL IV, 
c. 52, s. 2, as to appoint- 
ment of a licutenant-gover^ 
nor of the North-Western 
Broviaces, 

Not reproduced. See note i4 
3 & 4 Will. IV, c. 85, s. 3 | 
supra. 1 

Not reproduced. See note ^ 
5 & 6 Will. IV, c, 52, e. 1 
supra. ^ 



Ill] DIGEST OF STATUTORY ENACTMENTS 33I 


S&ssion and 
Chapter^ 

16 & 17 
^ict, c. 95, 
a. 16. 


B. 17. 

S. IiS. 

s. 19. 

B8. 20, 2t. 
S 3 . 22-24. 

* 

S' ^ 6 . 

8- ^7. 


Skori Contents. 


Power to declare that the | 
Goveraor-General shall not 
be Governor of Bengal. 

Power Lo appoint a governor 
of Bengal. 

Ceaser of powder to appoint a 
deputy -governor of Bengal. 

Power to apiJoint a licntonant- 
governr»r of Bengal. 

Service qualification for office 
of lieutenant'gov^crnor. 

Power to declaro and limit 
authority of Licutonanl- 
Governor of Bengal, 

Power to constitute one new 
prcbidoncy. 

Power to authorize the ap- 
pointment of a lieutenant- 
governor, and to declare the 

I extent of his authority. 


Enactments aa to existing 
presidencies to extend to 
new presidencies. 


Pines, forfeitures, and es- 
cheats to form part of the 
revenues of India. 

Disposal of escheats, &c. 


Itemarhs, 


Spent. See declaration made 
hy notification of March 22, 
1912. 

Covered by s, 50. 

Repealed, S. L- R. Act, 1892. 

Not reproduced. Spent, GoV' 
ernor substituted for lieu- 
tenant-governor in 1912- 

Roproducod by e. 55 (3)- 

Re pealed by S. L, R. Act, 1892. 


^ Not n^produccd. The power 
I of appointing a lieutenant- 
' governor was exercised and 
i exhausted hy the appoint- 
I ment of a lieutenant -go v- 
I ernor of the Punjab in 1854- 

Repealed, 28 & 29 Viet, c, 17, 

B. 3- 

Not reproduced. 


Repealed, S. L. R. Act, 1878. 

Repealed, 24 & 25 Viet. c. 67, 
s, 2. 

Repealed, S, L. R. Act, 1878. 

Repealed, 24 & 25 Viet. c. 67, 

B . 2. 

Reproduced by a. 22 (3)(e),(d)- 


Reproduced by 3. 34. 
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GOVERNMENT OF INDIA 


Session and 
Chapter, 

i6 & 17 
Vicfc, c. 95 j 


TiU^ and Short ConlenCs, 


HemarJca, 


ea. ^9-jT. 


5 S, 34 - 


S 9 . 36-43 • 

17 & iS 

Vic6. c. 77, 


Power to appoint commission- Repealed^ S. Tj, R, Act, i3pr. 

ers to loporfc on ref Dims 
, proposed hy the Indian Law 

Commisavon(>T?i- 

Repealed, S. L, R. Act, 1S7S. 

Regulations as to leave and Reproduced hy a, 89, 

' furlough. 

Repealfidj S. L. R, Act, 1878^ ' 

Salaries of commaudcT -in- Reproduced by a. So. 
chief in India and licii- 
lenant -go vernore. 

Rcrptjaleil, S. L, R, Act, ifv/S* 

The Governmejik of India 

Act, 1854 . 

Authority for passing letters \ 

patent under the Great Seal i Repealed as to U. K., 


Counter-signature of warrants 
under the Roya.1 Sign Manual 


S, L. R. Act, 1892. 


Repealed, S. L, R. Act, 1&78. 


Power to take territory under Reproduced by s. 56. 
immediate authority and 
management of the 6^0 ver- 
nor- General m CounciL 

Saving as to laws . . , Reproduced by 5 8^ AHeclcd 

by 2 & 3 Geo, V, c, 6, s. 3 - 

Po-wer to declare authority Reproduced hy .Sf, 56- 
of Governor, &o., of Bengal 
and the North-Western Pro- 


I Powers as to Bengal not trana- \\ 
ferred to Licuteiiant-GovoT' ' 
not of Bengal or North- 

Western Pro vincea to vcit in i [ Koi reproduced^ Sc*e^ 
Governor-General in Coun- S' Geo,. V, c, 6, s, i, tv® 


Oovcmor-General of India to 1 
he no longer Governor of , 
Bengal. 


S' Geo,. V, c, 6, s, i, 
I present Bengal. 


Repealed, S. L. H. Act, i^ 7 ^' 


I Definition of ' India ^ 


f See definitions in b. 124. 
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Session o,nd 
ChapisT. 

17 & x8 
Viet. c. 77, 
a. 8. 


Title and Short Contents. Remarks. 


Aofc to be coiistriiocl with 16 Not reprodueod. 
& 37 Viet. c. 95. [ 


21 & 22 The Government of Tiidia 
Viet. 0, 106, Act, 1 S 58 - I 

S- j. I Transfer of government of Not reproduced. Spent; see 
I India to the C^own. s. i. 

Dehnibion of * India ^ . . See definitions in s. 124. 

s. 2. Government of India by the E^produced by s. i. 

Crown. ! 

Revenues of India . . . ' Reproduced by a. 22 (i), (2). 

B. 3. Secretary of State to exercise 
powers of East India Com- j 

pany, ' Reproduced by s- 2. 

Counter-signatures of war- I 
rants. 

B. 4. Number of Secretaries and Amended by 27 & 28 Viet. 
Under -Secretaries of State c. 34. Left outstanding, 
who may sit in House of 
I Commons. 

8 - 5*1 Repealed, S. L. R. Act, iS/Sr 

8* Salary of Secretary of State Reproduced by s. 2 (4). 
and Undcr-Secretaries. 

I 

8^7 M Number of memhom oi Conn- ' Amended by 7 Edw. VlU 


cil of India. c. 35, s. I. Reproduced by 

B* 3 (0* 

S. First mf-mbor,"? of council . Repealed, S. L. R, Act, 1S7B- 

9. , Vacancies in council . . 'H epealed, S. L. R* Act, 1892* 


s- 10. ' Not leas than tiine members Reproduced by s. 3 

I of the council to have Amended by 7 Edw. VI J, 
resided in BritUjh India. c. 35, s. 2. 

Members of council to- hold Not reproduced. Superseded 
office during good beha- by 32 & 33 Viet. c. 07, h. 2, 
viour. ' «i3 amended by 7 Edw. VlX^ 

c. 35, a, 4. 

Removal of member on ad- Reproduced by s. 3 (S). 
dress of Parliament. 

®* 12. 1 Seat in council disq^ualifica- Reproduced by s. 4. 
tion for Parliament, 

B* 13* Salary of membera of council. Reproduced by s. 3 (9). Ameix- 

ded by/ Edw. VII, c. 35,8, 3 * 


B, II. 
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GOVERNMENT OF INDIA 


Session and 
Chapter, 

21 & 22 
Vicfc, c. io6, 
s. 14. 


TiU^ and Short 


Rermirks, 


Repealed, 32 & 33 Vicfc. c, 97, 
6. 5, whicli section hi re- 
pealed by fc>. L. R. Act, 3883. 


ss. 15, 16. Rstabliahment of Secretary of Reproduced by s. 18, 

State. 

a. jy. CompenBati on to officers , Repealed, S. L, R. Act, 1S78. 

8. 18. Superannuation allowance to Not reproduced. Spent, 
officers transferred from j 
home establishment of East 
India Oompany to Secretary \ 
of Stafco’s establishment. | 

Superannuation allowance to , Reproduced by s. 19. Amended 
officers appointed on Secre- I by t & 2 Geo. V, c< 25, 
tary of State’s establishment. | s. i. 

s. 19. Duties of Council of India , ^ Reproduced by s. 6. 

Signature and address of | Reproduced by s. 15. 

orders, &;c, 1 

pi. 20- Committees of council, &c. . ’ Reproduced by a. it. 

s. 21. President and Vice -president Reproduced by s. 8 (i), (-). 

of council. 

s, 22. Quorum of Council . . Reproduced by s. 7 (ij. 

Who to preeidc at meetings , Reproduced by s. S (3). 

Council may act not with- Reproduced by s 7 (2). 
standing vacancy. 

IfleiAingiii, 'wboTi to be hebi . RepToduced by 3. 9. 


B, 23. I Procedure at meetings 


j Tteproducecl 'hy s, 10. 


ss. 24, 25. Submission of orders to coun- Reproduced by s. 12. 
cil and record of ox-^inions. 

s. 26. Provision for cases of urgency. Reproduced by s. 13. 

B. 27. Communication of secret or- Reproduced by s. 14(1)- 

dcra to India. 

B. 28. Secret dispatches to England. Reproduced by s. 14 (2). 

B. 39- Appointment by Crown of — 

Governor-general . . Reproduced hy s. 37. 

Poui-th ordinary member Repealed, S. L. R. Act, 
of governor - general’s | 
council. I 

Governors of prcsidcucica. Reproduced by s. 50 (2). 

Advocates general . . | Rej^roduced by s. 109. 
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Session and 
Chapter. 

Title and Short Contents. 

Heinarks. 

21 & 22 
Viet. c. 106, 
8. 29 
[eontinued). 

Appointment of members of 
councils of governor- gene- 
ral and governors- 
' Appointment of lieutenant- 
governors. 

Repealed, S. L. R. Act, 1878. 

Reproduced hy s. 55 (j). 

a, 30. 

Regulations as to the making 
of appointments in India. 
Power to restore officers sus- 
jicnded or removed. 

Reproduced by s. 90. 

Not rejiroduccd. 

a- 31- 



Repealed, S. L. R. Act, 1878. 

8. 32. 

Regulations for admission to 
covenanted civil service. 

Reproduced by s. 92. 


B. 33. I Cadetships and other appoint- j Reproduced in substance by 


mentg, | s, 20 (r). 

s. 34. Regulations for admission to Spent, 
cadetships. 

s. 35. Selection for cadets flips . Reproduced in substance by 

s, 20 (i). 

a, 36. Mode of making nominations Not reproduced. Virtually 
for cadetships. repealed by abolition of 

Indian Army. 

a, 37, I Regulations as to appoint- I Reproduced by s, 20 (2). 
ments and admission to ser- 
vice. 

s. 38. Removal of officers by Crown Reproduced by s. 2T (2). 
to be communicated to 
Secretary of State in 
Council. 

s. 39. Property, &c., of East India 
Company — • 

To vest in C'town . Not reproduced. Spent. 

To be applied for purposes | Reproduced by s. 22 (i), 
of government of India. ' 

8. 40. Power of Secretary of State — ^ 

(1) To sell, mortgage, and | Reproduced by 3. 31. 

buy property, * 

(2) To make contracts , Ereproduced by s. 3 2 (i). 

s- 41. Control of Secretary of State Reproduced by s. 23. 

1 over revenues of India. 
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GOVERNMENT OF INDIA 


Session arid 
Glia'pter. 


Title and Sltorl ConienU. 


Remarks. 


21 & 22 
VlCt. C. 106, 

a. 42. Aj^plication of jevenuos. 

Bloaey Tested in Grown or ac- 
cruing from property fco be 
applied in aid of revenues. 

8, 43. Account of iSecretary of .State 
in Council with Bank- 


I ■ Reproduced by 3. 22 (4). 

I Amended by 22 & 23 Viet, 
I c. 41, s, 3, and 26 & 27 Viet. 
I 0. 73, s. 1 6, Reproduced by 


I Stock accounts to be opened at 
I Bank. 

, Every such account to be a 
public account. 


Pbweya of Secrotary of State | 
I aa to sale and purchase of i 

I stock. I 

Disposal of other sceuritica . I 

Exercise of borrowing powers, j 

Forgery of bonds . , . | 

System of issumg warrants ' 
for payment. j 

Audit of Indian accounts * I 

j Accounts to be annually laid 1 
before Parliament. 1 

Communication to Parliament 
of orders for couimencing 
hostilities. | 

Expenses of military opera- ^ 
tion& beyond the frontier. 1 

Military and naval forces of ! 
East India Company trans- 
ferred to the Crown. 

Indian of Crow n . 


B, 58, Servants of East India Com- 
pany transferred to the I 
Crown. 


j Repiealed, S. L. R. Act, 1878. 

I Not reproduced. Biient, 

* Reproduced by a, 25 (6). 

Repealed, S. L, R. Act, 1S78. 
Reproduced by a, 22. 

1 Roxixoduced by s. 27. 

j Reproduced by s. 28. 

I Repealed, S. L, R. Act, 1S92. 

' Not reproduced. Supersede J 
I by Order in Council 
August 27, iS6a. 

I Reproduced by s. 30. 

I Ro produced by a. 29. 

Reproduced by s. j6. 

I 

j Reproduced by s. 24. 

! Not reproduced. 


Not reproduced. Superseded 
by 23 & 24 Viet. c. TOO. 

Not reproduced. 
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Session and 
Chapter, 

Title and Short Contents, | 

21 & 22 
Viet. c. 106, 
6. 59. 

i 

Orders of East India Com- 

s. Go, 

pany. 

Ceascr of functions of pro- 1 

s. 61. 

prictora and directors of 1 
East India Company. , 

Board of Control abolished . 

8. 62. 

Records, &c., of East India 

B, 63. 

Company to be delivered to 
Secretary of State in Coun- 
cil. 

Exercise of powers of gover- 

8. 64. 

nor-goneral before taking 
seat in eouncil. 

Existing provisions to be 

s. 65. 

applicable to Secretary of 
State in Council, &c. 

Rights and liabilities of the 

a. 66. 

Secretary of State in Coun- 
cil. 

a. 67, 

Treaties, liabilities, and con- 

s. 68, 

tracts of East India Com- 
pany. 

Secretary of State and Coun- 

88. 69, 70. 

cil of India not personally 
liable. 

s. 71. 

East India Company not to be 

73. 

liable in respect of claims 
arising out of covenants 
made before Act. 

s. 74- 

Comiuenceinent of Act . 

s. 73- 

1 

22 & 23 
Vici r. . » 

1 

The Government of India ' 

*UL. C. 41^ 

Act, 1850. 1 

9. 1. 

Power to sell, mortgage, and 

1691 

buy property and make con- 
tracts in India. | 

Z 


MemarJcs^ 


Reproduced by a. 123. 


I Repealed, S^L. R. Act, 1892. 


Reproduced by s. 84. 


Not expressly reproduced, Sco 
goneral saving in a. 12 1. 

Reproduced by s. 35. 

Repealed, S. D. R. Act, 1878, 
Reproduced by 3. 123. 


Reproduced by a. 35 (4). 


Repealed, S. L. R. Act, 1878. 

Not reproduced. East India 
Company dissolved. 


Repealed, S. L. R, Act, 1878. 
Repealed, S. L. R. Aofc, 1892. 
Repealed, S. L. R. Act, 1878. 


Reproduced by a. 33 (i), (2), 

(4). 
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GOVERNMENT OF INDIA 


Session and 
Chapter. 

and Short Contents, 

Remarks. 

22 & 23 
Viet. c. 41, 
a. 2. 

Form of execution of aasur- 
ancea in India. 

Enforeementr by or a,gaii\ 3 t ^ 
Secretary of State. 

Secretary of State, &c., not 
personally liable. ' 

Amended by 33 & 34 Viet, 
c. 59, s. 2. Reproduced by 
8. 33 (2). 

Reproduced by s. 33 (2). 

Reproduced by a. 33 (3). 

s. 3 - 

Mode of signing drafts on 
Bank of England. 

Reproduced by s. 25 (3). 

S.4. 

Validity of contracts made 
before passing of Act. 

Not reproduced. Spent. 

«.s. 

Ditto .... 

Execution of contracts made 
by Secretary of Stote. 

Not reproduced. Spent. 
Amended by 3 Edw. VII, 
c. 11, s. 2. Reproduced by 
s. 32. 

B. 6. 

Actions by or against Secre- 
tary of State. 

Covered by s. 35 (i). 

24 & 25 
Viet, c. 54, 

B, I. 

The Indian Civil Service 
Act, 1801 . 

Validation ol apijointments . 

1 

1 Repealed, S. L, "Psj, Act, 1S92, 

a. 2. 

Ojfficcs reserved to covenanted 
civil service. 

Reproduced by s. 93- 

sa- 3 . 4 - 

Power to make provisional ap- 
1 pointments in certain eases. 

Reproduced by a. 95. 

s. 5 - 

^ Offices not reserved to cove- 
nantcif civil service. 

Covered by s, 93. 

s, 6. 

Saving aa to lieu ten ant- 
governor. 

Schedule II does not include 
Ucutenant-go vernor . 

8.7. 

Bepeul of 33 Geo. IIX, c. 52, 
s. 56, &c. 

Not reproduced. Spent. 

Sch, 

List of offices reserved to 
covenanted civil service. 

Reproduced by Schedule H- 

24 & 25 
Viet. c. <57, 

S. I, , 

The Indian Councils Act^ 
1801 . ' 
Short title . . . j 

Not reproduced. Spent. 

8. 2. 

Repeal of enactments 

Not reproduced. Spent. 

8. 3. 

Number of mcxnbera of gover- 
nor-generaFs council. 

Amended by 37 & 38 Vid' 
c, 91, a. I. Reproduced b> 


1 B. 39 (2). 
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Session and 
Chapter. 

24 & 25 
Viet. e. 6 /y 
a. 3 

{conlinued). 


B.4. 

3. 5. 

8 . 6 . 

8. 7. 

a, 8. 

8. 9. 


Title and Short Contents. 


Number of appointments to 
be made by Secretary of 
State. 

Proportion of members who 
must have served in India. 

Member to relinquish military 
duty. 

One member to be a barrister, 
i Number of appointments to 
be made by Crown, 

Power to appoint commander- 
in-chief an extraordinary 
member. 

' Present members of governor- 
I general’s council to con- 

I tinue. 

Power to appoint a fifth 

member. 

Salary of members 

I Power of Secretary of State, 
or Crown, to make pro- 
, visional appointment to 

I office of member of gover- 1 

I nor-generars council. 

I Appointment and powers of 
' president of governor -gene- 
I raPs council 
I Powers of governor-general 
j when absent from council. 


Remarks. 


Repealed by S.L.R. Act, 1878 • 

Reproduced by s. 39 (3). 

Reproduced by s, 39 (4). 

Reproduced by s. 39 (3). 
Reproduced by s. 39 (i ). All 
members are now appointed 
by the Crown. Soe 32 & 33 
Vict. c. 97, 3. S. 
Reproduced by s. 40 ( i ). 


Not reproduced. Spent. 

Not reproduced. Spent, 

Reproduced by s. So, 

Reproduced by «. 83. As lo 
Secretary of State superseded 
by 32 & 33 Vict, o, 97, s. 8, 


Reproduced by a. 45. 
Reproduced by s. 47 (i ). 


Absence of governor-general Reproduced by s.qri. Amended 
or president from, council, j by 9 Edw. VIT, c. 4, s. 4. 

Power to make rules and Reproduced by s. 43 (2). 

^ orders for governor- gene- 1 
j rai’s executive couiieiL | 

Oouncil, where to assemble . ^ Reproduced by s. 42 (i). 

fxovernor of Madras or Bom- ' Reproduced by s. 40 (2). 
bay, when to bo an extra- 
ordinary member of gover- j * 

noT-gcncrars council. 

Lieutenant-governor, when to ' Reproduced by s, 60 (5). As 
be an additional member of to chief commissioners, aee 
tho council. | 33 34 Viet. c. 3, s. 3. 

2 2 
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GOVERNMENT OF INBIA 


[CH, 


Session and 
Chapter. 

Title and Short Oontcnis. 

ReTnarha. 

24 & 25 
Vict, c. 67, 

S. JO. 1 

AppoiutirLent of additional , 
mcm\)CT3 of couneii for 
legislation. 

Amended by 9 Edw. VII, c. 4, 
s. 1 ( I )- Repealed in part by 
9 Edw. VII> c. 4, s. 8, Re- 
produced by s. 60. 

s. 1 1, 1 

Term of office of additioaa.] 
members. 1 

Reproduced by a. 60. Re- 
pealed in part by 9 Edw, 
Vli, 0. 4, s. 8, 

B. 12. j 

1 

Resignation of additional 
ToaembeT. i 

Reproduced by s. 88 ( i ). 

8. 13- 

Power for govemor-general 

1 to fill vacancies of addi- 
f tional members- 1 

Repealed, 55 & 5^ Vict. 0. 14, 

1 s, 4- 

s, 14. 

Incomplelcriess of proportion 
of tion-official members not 
to invalidate law. 

Reproduced by s. 79 (6). 

1 

3. 15, 

President, quorum, and cast- 
ing vote cit legislative mect- 
mga of the governor gene- 
ral's council. 

Reproduced by a. 62. Amended 
and repealed in part by 

1 9 Kdw. VII, c. 4, ss. 4, 8. 

s. 16. 

First legislative meeting 

j Repealed by S.L.R. Act, 1892, 

8. 17, 

Times and places of anbse- 
1 quenl legislative meetings. 

j Reprodaced by 5. 6r. 

s. iS. 

Rules foi conduct of legia- 
1 iati\o business. 

1 Reproduced by a. 67. 

1 

B. 19. 

Business at legislative meet- 

1 

' Amended by 9 Edw. VTI> c. 4, 

1 8. 5. Reproduced by s. 64* 

S. 20. 

Assent of govemor-geneial to 
acts of his coiincil. 

j Reproduced by s. 65, 

S. 21, 

Power of Crown to disallow 
> Acts. 

' Reproduced by a, 66. 

i 

1 

8 . 22. 

1 Legislative ];>ower of Gover- 
nor-General in Council. 

Governor- General in Council 
not to have power to repeal 
or affect — 

j (j) The Indian Councils 

j Act, i86i, or 

1 Reproduced by s. 63 (t), (4)* 
j Reproduced by s, 63 (2). 

1 

Reproduced by s. 63 (2) (a). 
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Session and Tiile. and Short CotderUs. Remarks. 

Chapter. \ 

24 & 25 

-c. 67 , '1 S 4- WilL IV^ c. Not reyroduccd^ So mook ot 

a. 22 I 16 & 17 Viet. c. Q5, 17 & I these Acts as is now in force 
{coiUinued). ! Viet. c. 77, 21 & 22 is embodied in the Digest. 

Viet, c. 106, or 22 & 23 As to 3 & 4 Will. IV, c. S5, 
Viet. c. 41, or sa, 84 and S(5, see 32 & 3^ 

Viet. c. 98, s. 3» as partially 
repealed by 8. L. R. (No. 2) 

. Act, 1893. 

(3) Any Act enabling the Reproduced by a, 63 (2) (c). 
Secretary of State to raise 
money, or 

(4) The Army Acts, or Reprodneod by B. 6j (2) (d). 

(5) Aliy Act of PaiUiinicnt Keproducctl by B. 6j {2) (6). 
]>assei\ after 1800 atlect- 1 
ing Her Majesty's Indian | 
teriilories. 

I Govcrnor-Ccneral in Council Reproduced by s. 63 (j). The 
not to have power to pass reference to the East India 
laws affecting authority of Company is omitted as ob- 
Parliamcnt, &c. solete, 

s. 23. Power to make ordinances . Reproduced by s, 69. 

Such ordinances may be Not reproduced; covered by 
superseded by Acts. ' s. 63 (4). 

s. 24. Laws made by Governor- Eleproduced by s. 79 (a). 
General in Council not in- 
valid because affecting pre- 
rogative of the Crown. 

s, 25. Validation of laws made for Not reproduced. Spent, 
the non-reg ulation provinces. 

'll.*ea've lA a^uticnce to ordinaTy ^ ’ReproAacei \fy b. ^1. 
membera of council. 

a. 27. V’acancy in office of ordinary Reproduced by 3. 87. 

I member of council. 

B. 28. Power to make rules and Reproduced by s. 54 (2). 
orders for Executive Coun- | 

I cils of Madras and Bombay. | 

B, 29. Appointment of additional ' Reproduced by s. 71^ Re- 
members of council for pealed in part by 9 Edw. 
I Madras and Bombay. VII, c. 4, s, 8, 

s- I Term of office of additional Repre-duced by s. 71 (7). Re- 
members, pealed in part by 9 Edw. 

I VJI, c. 4, 8. 8. 

^ ' Resignation of additional Reproduced by s, 88 (i). 

I member. 
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government of INDIA 


[cn. 


Title and Short Contents, | Remarks, 

24 & 25 I [ 

Viet. (>7, for governor of i^resi- Rex^oaled, 55 & 56 Viefc. c. 14, 

s. 32. doncy to fill vacancies of t s, 4. 
additional members- j 

a, 33. I Incomplete nesa of pr extortion Reproduced by s. 79 (c), 

\ of non- official members not 
, to invalidate law. 

s, 34. President of governor'^s conn- j Amended bj 9 Edw". VII, c. 4, 
i cil. ‘ B. 4. Heprodneed "by s. 73 

1 . i 

i Quornm and tatiling vote at Rox^ealcdin p.irt and amcmlcd 
legislative meetings. by 9 fjdw- Vif, c. 4. Repro- 

duced by s. 72 (1), (4). 

s. 3S- I First legislative meeting . Rept^aled, S. L, R. Act, 1393. 

s. 36. Time and jdacc of legislative Reproduced by b. 73 { 0 - 
, meetings. | 

s- 3/4 Rules for conduct of business Rep-roduot?d by s. 77 (5), 

I at legislative meetings. 

3S. Business at legislative meet- j Kcjp^roduced by s. 77 (i). (2), 
ings. (4). 

s. 39. Assent of governor to Acts of ' Reproduced by s. 7S (1). 
local council, 1 

i 

s. 40. Assent of governor-general to ^ Reproduced by s. 78 (3), (4)- 
] ftueb. Acts. j 

s. 41. Power c>f Crown to disallow . Reproduced by a. 78 (5), (6). 

I such Acts. 

I I 

s- 42. • LrgigJative powers of local Reproduced by b. 76 (i). 

( councils. 1 

Powder to repeal laws made in , Amcndccl by 53 & 56 Viet. 
India before 1 c. 14, s. 5. Reproduced by 

I I s- 7<5 (2). 

Local legislature not to have Reproduced by s. 76 (4). 
X)Dwer to aJfrct Acta of Par- j 
li ament. | 

43- Sanction required to legisla- 1 Roxwoduced by s. 7<5 {$), (S)- 
I tion by local councils in ' 
t certain cases. | 

8. 44, I Power to establish legislatures | Spent. Sec s. 70. 
j in BengabtheNorth- Western 
r Provinces, and fcho Punjab. ) 


Session and 
Ohapier, 
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Session and i 
CJiCipter. I 

24 & 25 I 
Viet, c, 67, I 
s. 45. 


Title and Short ConUnis. 


Cojistituiion of councils of 
, lieutonajit-jgovcrnom 

, Procedure at meetings of licu- 
I t/enant 'governor's council. 


s. 46. ' Power to constitute now pro- 
j vinecs arid to appoint a liou- 
I tenant-governor for each, 
^ and declare and liQiit his 
^ authority. 


s. 47. Power to fix and alter buuiv ' Reproduced by s. 74 (t)- 
danes. j 

Saving as to lawb , , - ' Reproduced Jjy s. 74 (z). 


RemarJes. 


Superseded in part by 9 Edw, 
VHr c. I 6, Repro- 
duced by s, 7j ( I),, (2), (3). 

Reproduced by a. 75. Be- 
pealed in part by 9 Edw, 
Vll, c. 4, s, 8. Amended by 
9 Kdw. Vll, 0. 4, s. 4. 

Reproduced by s. 74. 


I 

s. 48 Legislative powers of Lieu- | Reprudueod by s. 76. 
j tenant-Cjovcruors in Conn- 1 
cil. 

Nomination of members of | Reproduced by ss. 73, 79 (6)- 
lieutenant-governors’ coun- | 

I oils. 

' Conduct of business in lieu- ' Reproduced by s, 77, 

I tenant- governors’ couiieils. 

Assent to, and disallowance j Reproduced by s. 78. 

I of, acts of lieutcnant-gover- j 
I nors’ councils. I 


B. 49. ' Previous assent of Crown to I 
I proclamation — j 

Constituting councils . 1 Roproducod by a. 74. 

I Altering boundaries . ♦ j Reproduced by a. 74. 

'1 Constituting new provmcea Reproduced by a, 74. 

f 

50, 51. Governor of Madras or Bom- Reproduced by b. 85. Amended 
I bay to fill vacancy in office ' as to Bengal by 2 & 3 Geo.V, 

J of governor-general. | c. 6, s, 4. 

a, 52. Having of certain rights, | Ropioduccd by s. 121. 

I powers, and things done. 1 

; I ^ 

S 3 ' Heaning of term ‘ in council.’ | Effect reproduced by language 
j ' £>f R-igc'it, »ee ss. 50-54, &c. 


^ Ho 


Repealed, S. L. R. Act, 1878. 
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government of INDIA 


Session and \ 
Chapter. 

Title aTid Short Conierds. 

Remar kd. 

24 & 25 
Viet, c. 104 J 

S. I. 1 

The Indian High Courts 
Act, leei. 

' Power to esbablLsh high courts 

* Repealed, 8. L, R. Act, 1892. 


; at Calcutta, IMadras, and 
' Bombay. 

. Constitution of those courts . 


' Tenure of office of judges 
I Resignation of judges to be 
I sabmittedto govemor-gene- 
I ral or local Goveratuenb, 

Precedence o f j iid ges 
, Salaries, &c., of judges . 

Vacancy in office of chief j qs- 
! tico or other judge. 

Abolition oi supreme and sadr 
I courts, 

Juriadktion and powers of 
I high courts. 


Provisions applicable to su- , 
preme courts and judges I 
thereof to apply to high | 
courts and judges thereof. | 

Pending proceedings . . j 

Exercise of jurisdiction by | 
single judges or division j 
courts. I 

Chief justice to determine 
what judges shall sit alone ' 
I or in tho division courts. 

' powera of high courts with ' 
I respect to subordinate 
: courts. 

I power to , -establish new high 
1 court. 


Reproduced by s. 96. Amended 
by I & 2 Geo. V, c, t8, ss, i, 3. 

Repealed, S. L, R. Act, 1878. 
Reproduced by s. 97 (ij. 
Reproduced by s. 97 (i). 


I Reproduced by s. 98. 

' Reproduced by s. 99, 
Reproduced by s. 100, 

I Repealed by 8. L. B, Act, 1892, 

j Reproduced by s. 101 ^1). 

I Repealed, 28 & 29 A^ict. c. 15, 
' fi. 2, which section is itself 
repealed by S. li. R. Act, 
1878. 

, Covered by ss. loi, 105-8. 


I Not reproduced. Spent. 

; Reproduced by s. T03 (i). 

Reproduced by s. 103 (2). 

I 

1 Reproduced by s. 102. 


I Not reproduced. Exhausted 
I by establishment of high 
I court at Allahabad. Since 
I revived by 1 & 2 Geo. V, 
( 5 . 18, s. 2. 
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Smswn and Cordenis. 

Chapter. 


24 &25 
Viet. 0. 104J 
s. 16 I 
{continued). i 


Nambcr and qualificationa of 
judges of new courts. 
Provisions applicable to new 
courts. 



s. 17* Po\vT3r to revoke, alter, or sup- Sj^enfc. Repealed as to U. K. 
plcmcnt letters patent of 1 ^ 93 - 

higb courts. 

8. i8 Repealed by 28 & 29 Viet. 

c. 15, s. 2y. which section is 
] itself repealed by S. L. R. 

Act, 1878. 

8- 19- i Definition of * barrister . Reproduced by s. 96. 

' Local go vornment . . Reproduced by ss. 97 (j), ioo, 

102. 

28 & 29 The Indian High Courts 
Viet, c. 15, Act, 1865 . 

0. I. Extension of time for granting Rox)caled, S. L, R. Act, 1893. 
new letters patent for high 
courts. 

8. 2 Repealed, S, L. 11 . Act, 1878. 

8. 3, Power to mako orders altering 
local limits of jurisdiction 

o£ high courts. -Reproduced by s. 104. 

s. 4. Power to disallow such orders. ^ 

8. 5. . . , . . . Repealed, S. L. H. Act, 1878. 

s. 6. Saving of legislative powers Reproduced by s. 104. 

Council, 

28 & 29 Th.e Government of India 
Vict. c. 17, Act, 1805 . I 

®- Power of Governor- Grcnoral Reproduced by s. 63 (0 (&)• 
in Council to legislate for 
British subjects in Native 
States, 

s. 2. Poregoing section to be read Section 22 is icx» reduced by 
as part of 9. 22 of 24 & 25 b. 63. 

Viet. c. 67. 

B- Repealed, S. L. R. Act, 1878- 

6- 4 - Power to appoint territorial Reproduced by a. 57. 
limits of presidencies and 
lieutenant-governorships. 
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GOVERNMENT OF INDIA 


[cit. 


Session and 
Chapter. 

28 & 29 
Viet. c. 17, 

B. 5. 


Tide and Short Contents. 

j 

Diaallowancc by Secrefcaiy of 
State of proclamation alter- 
ing boundaries of province. 

Sanction of Crown to procla- 
mation transferring entire 
disfcricfc. 


Hemarks, 

Rcprodncecl by s. 57, prov. {2 ' 
Reproduced by s. 57, prov. (i) 


33 & 33 The Government of India | 

Viet. c. 97, Act, 1 B 69 j 

Vacancies in Council of India Reproduced by s. 3 {2). 
to be filled by Secrotary of 
State. I 


s. 2. Term of ofiico of inember of I Reproduced by s, 3 (4)* 

i Council of India, I Ainended by 7 Edw. YJI, 


c, 35, s, 4. 

fa. 3. j Power to reappoint member . Reproduced by s. 3 (5). 

a, 4. i Former Acts to apply to future Effect reproduced by language 
members. of Digest, 

s, 5. . , , . , I Repealed, S. L. R. Act, 18S3. 

8 , 6, Resignatnm of inember . . , Reproduced by s. 3 (7). 

Pension of members ap- Repealed as to U. K. by S. L. R 
pointed before the Act. (No. 2) Act, 1893. 

s. 7. Claims to compensation . ^ Reproduced by s. 5. 

s. 8 . 'Appointment of ordinary Reproduced by ss. 39 (i) and 
members of the councils of I 51 
the governor-general and 
governors. 

32 Jb 35 I The Indian Councils Act, 

Tidt. c. 

s. I. Power of Governor- General Reproduced by b. 63 (1) (c). 
in Council to legislate for ' 

' native Indian subjects. | 

s. 2. . . . . . Repealed J S. L. R, Act, 

s. 3. Power to repeal or amend Effect reproduced by language 
ss. 81 to 86 of 3 & 4 Will. of Digest. 

IV, c. 85. 1 



33 tfc 34 I The Government of India | 

Vicfc- c. 3, i Act, 1870 . I 

s. I. Power to make regulations , Reproduced by s. 63 . 

s. 2. Regulations to be sent to Reproduced by s. 68 (3). 
vSecretnry of State. 

Laws and regulations to con- Covered by ss. 63 (i), 68. 

trol and supersede prior 
I regulations. , 
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S^sion and 
Chay^T. L 
_ 

33 * 3+ 

Yict. e. 
s- 3^ f 


and Contents^ 


Licutenan6-governor or chief 
cortimissiojier, when to be' 
an additional mcnxher of 
governor-general’s coancil, I 


Remarks. 


Reproduced by b. ( 5o (5), 


s. 4. ' , . . > Repealed, S. L, R. Act, 1883 


s. 5 ’ j Power of governor-general to Reproduced by s, 44 (:3), (3), 
act against opinion of coun- 
1 oil. ^ 


8 . 6 . 


I 

I 

I 


Power to appoint mtivea n£ 
India to olfices reserved to ' 
the covenanted civil ser- | 
vicD- I 


Reproduced by s. 94. 


33 34- ' 'Phe Slast India Contract^ 

Vict. c. 59, Act, 1870, 

s. 1.1 Validity of deeds, . . Repealed, S. L. R., Act, 1&83. 


s. 2. ' Power to vary form of e^ecu- 
I tion of assurances- 

34 & 35 I The Indian Councils Act, 
Viet. c. 34, 1 1871. 

s* j Validation of Acts of local 
[ legisidturea conferring juris- 
j diction over Rur opean British 
subjects. J 

S- 2 j Conamitta] of European British 
j subjects. 

1 

®- 3* Power of local legiblaturos to 
amend and repeal Acts 
declared valid by Indian 
I Act XXII of iS;o. I 

34 35 ' The Indian Bishops Act, ! 

Viet. c. 62, I 1871, 

s. J , J Power to make rules aa to , 
leave of absence of Indian j 

bifihops. j 

J Proviso a« to limits of j 
I expense. 

37 & 38 1 Th© Colonial Clergy Act, 

Viefc. c. 77^1 1874. 

13* I Provisions as to Indian 
) bisliopa, I 


Reproduced by s. 33 (2). 


Reproduced by a. 79 (c). 


Not reproduced- Made un- 
necessary by Indian Act V 
of 1898. 

Not TepToduced. Superseded 
by 55 & 56 Viet- c. 14, s, 5, 
Sec s. 76 (4}. 


Reproduced by s- 114. 


beproduced by s- 113. 


Reproduiced by s. 110 (g). 
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GOVERNMENT OF INDIA 


\ Gontenls. 

37 & 38 Tile Indian Councila Act, 
Viet. c. 91, 1874 . 

s. I . Power to appoint a sixth mem- 
ber to governor-generars 
council. 

Provisions as to other memt- 
bers to apply to tho sixth 

niemboT. 

Tho si2cth member to be called 
member for public works. 1 

8. 2, Power to diminish number of j 
^ oi guvernoT-gono- I 

rals council to five. | 

When number diminisheeb 
temporary appomfcmenb to 
ho made. 

B- 3* Saving of — 

• (1) 24. & 25 Viet. c. 67, s. \ 

S, and 33 ^ 34 Viet. c. 3, 

s. 5. 

(2) Powers of governor- 
general in respect of his 
council. 

39 & 40 ; The Council of India Act, 

Vicb. c. 7, 1878 . 

s. I. Appointment to Council of 
India ol persons with x^^o- 
foesional or other peculiar 
q^ualifi cations. 

The Indian Salaries and 
43 Viet. Allowance 5s Act, 1880 . 

0. 3j B* I- Short title .... 

2. Allowances of certain officials 
I for equipment and voyage. 

^ ; Power to fix salaries and 
allowances of bishops and 
archdeacons of Calcutta, 
Madras, and Bombay. 
Saving as to salaries at com- 
mencement of Act. 

4. Charges on Indian revenues 
I nob to be increased, 

g. 5, I Repeal of enactments * 


[CH. 

I^miarks. 

I 

l^leproduccd by s. 39 (i), (2). 

Repealed by 4 Edw, VII, c. 2d. 

Reproduced in substance by 

by 4 Edw, VIT, c. -iG.' 
RoxJroduced by s. 87. 

I frovieiona saved, reproduced 
I by Digest. 

Repealed by 7 Edw. VII, 0. 35, 
8, 5. 

^ot reproduced. Spent. 

' Reproduced by as, 80, 1 1 3 (i)* 

Reproduced by s. 113 (i). 

j 

llot reproduced. Spent. 
Reproduced by ss. 80, 113. 
Repealed, S. h. R. Act, 1894. 
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Session and 
Chapter, 


44 &45 

Viot. c. 63, 
a. I- 


s, 2. 

47 & 48 
^ Viet, c. 38 ^ 

B. I. 

S8. 2 , 3. 


8. 4. 


a. 5. 


S- 6. 


52 & 53 
Viet. e. 65, 

a. I. 


s. 2. 

55 & 56 
Viet. c. 14, 
• a. I. 


a. 2, 


s. 3 - 


^iUe and Short Contents. 


Tiie India Office Auditor 
Act, 1881. 

Superannuation allowance of 
India Office auditor and liis 
assistants. ; 

Short title .... 

The Indian Marine Service 
Act, 1884. 

Short title .... 

Power of Governor-General in 
, Council to make laws for | 
the livdim Maxine ' 

Such laws — 

to have same force as Acts 
of Parliament. 

to be judicially noticed by 
all courts. 

; Restriction on legislation auth- 
I orizing sentence of death. 

Power to place Indian Marine 
I Service under Naval Dis- 
I ciplinc Act in time of war. 

The Council of India Re due- 
tion Act, 1889. 

Power to reduce number of 
Council of IndiOr. 

' Short title .... 

f 

I The Indian Councils Act, 

1 1892. 

' Increase of number of mem- 
j bets oi Indian legiblativo 
' councils. 

Business at legislative meefc- 
I iuga 

I Meaning of expressions re- 
I ferring to Indian territories. 


Remarks. 


Reproduced by a. 30 (10). 


Not reproduced. 


Not reproduced. 

Reproduced ■ by 8. 63 (l) (d), 

( 5 ), (6). 


Not reproduced. There is no 
such provision in 24 & 25 
Viet. 0. 67- 

Not reproduced. As to Indian 
courts, SCO Indian Act I of 
1872 , s. 57 . 

Reproduced by s. 63 (3). 

Loft outstanding. 


I Repealed by 7 Edw. VII, 
r c. 35, B. 5. 


Repealed by 9 Tdw. YU, 
c. 4, s. 8. 

Repealed by 9 Edw. Yll, 

C. 4, 8. \ 

Reproduced by a. 63. 
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GOVERNMENT OF INDIA 


[CH. 


SesstofLand 

Chapter, 


Title and Short Gontenis. 


ternaries. 


55 & 5 <> 
Viet. c. 14, 
s. 4. 


Vacancies in number of addi> 
tional members of councils. 


Reproduced by s. 88, Re- 
pealed in part by 9 Edw. 
VLI, c. 4, s. 8. 


s. 5. 

s. 6. 

S.7. 

s. 8 . 


Pou'org of Indian local legis- Reproduced by s, 76* 
la t vires. 


Definitions 

Saving of powers of CJovernor- 
General in Council, 

Short title .... 


56 & S7 Th.e East India Loan 

Viet. c. 70, Act, 1893. 

s. 5' . Signature of debentures and 


3 Edw. VII, 

c. n . 

4 Edw. VIlJ 

o. 26. 


bills. 


Reproduced by ss. 70, 74, 124. 
Not reproduced. 

Not reproduced. 


Reproduced by s, 28 (3), 


The Contracts (India Office) Reproduced by s. 32. 

Act, 1903. 

1 Tbe Indian Councils Act Effect given by language of 
1904. a. 39- 


7 Edw. VII, I The Couueil of India Act, 
c. 35» ; 1907. I 

»» I. I Number of members 

I I 

3. 2, Newly appointed members to : 
I have last left India within I 
live years. I 

s, 3. j Salary of members , . I 

s, 4. Term of office of members 

a. 5. I Repeald . . . . i 


Reproduced by a. 3 (i). 
Reproduced by s, 3 (3), 

Reproduced by a. 3 (0). 
Reproduced by s. 3 (4), 
Spent. 


9 Edw, VII, The Indian Councils Act, 

c, 4> I 1909, I 

a. I. I Election of jOjCmbers ; num- Reproduced by as. 60, 71, 73- 
\ ber of mombera ; quorum ; | 
i U-rm of office ; casual | 

I vacancies. ' 


a. 2 (i) Number and qualification of 
members of Madras and 
j Bombay Councils, 


Reproduced by b. 51 (2), (3). 
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Session and 
Chapter. 

1 Tide, and Slio rt Cou-tewts. 

Rcwurfcfi. 

i 

9 Edw. VII, 
c. 4, 

Casting vote of President of 

Covered by s. 53. 

8. 2 (2). 

Madras or Bombay Council. 



s. 3 (i). 1 Bengal Executive Council . | Spent a-a to Bengal. 

I I Applied to Bihar and OrUaa 

I [ by 2 & 3 Geo. V, c. 6, B. 2 . 

Referred to in note to s. 55 (r ), 


s. 3 (2). 


Executive Councils for Lieu- 
tenant -Go vernora. 


s. 3 (3). 


Buies and orders for trans- 
action of business in Lieu- 
tenant-Governors^ Councils” 


Referred to in note to s. 3 5 

(I). 


s. 3 (4). Appointment and functions of 

I members of Lieutenant- 
Go\ernors’ Councils. ^ 


s. 4. 


Appointment and functions Referred to in notes to as. 45, 
of Vicc-Presidenta. 72, 75, and reproduced by 

SI. Oz (i), (2), 72 (2). 75 (i), 

, 85 (4). 86 (1). 


s. 5- I Conduct of non-legialative Reproduced by ss. 64, 77. 
business in Legislative 
] Councils. 

8- 6. ( Regulatinna as to nomination Rc^iroduccd by sa. 6o.> 71^ 73. 
and election of members, &c. 

7 . '1 fe .' L '., ^ Vb‘'j3ri& V 3 ts, 

I before Parliament. 


a- 8. 


Short titles, commencement, S^pent. 
repeals, ^ 


Sch, I. Maximum numbers of mem- ' Repealed in part and amended 
bera of Legislative Councils. by 2 & 3 Geo. V, c, 6, s. 4 (1). 

Reproduced by Appendix 11. 

I 

Sch. II. Repeals . . . , j Spent. 


I & 2 Geo. The Indian High Courts 
Y, c. 18, Act, 1911. 

8. I. Maximum number of Judges, , Reproduced by s. 96 (i). 

s. 2. Additional High Coui'fcs • Referred to in note (a) to s. 96 
1 ] and note (h) to a. 104, 
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GOVERNMENT OF INDIA 


[CH. Ill 


Session and 
Chapter. 

and Short Contents, 

Memarks, 

I & 2 Geo. 



00 



3 . 3. 

Temporary Judges 

Iteferred to in note (&) to s. 96. 

s. 4. 

Salaries of Judges 

Ifcproduced by s. 32 (2). 


The Government of India 


I & 2 Geo. 

Act Amendment Act, 


V, c. 25, 

1911 . 


a. r. 

Gratuities to personal repre- 

Itep reduced by s. 19. 


sentatives. 


-R.-a. 



gratuities. 


2 & 3 Geo, 

The Government of India 


V, 0. 6, 

Act, 1912 . 
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CHAPTER IV 


APPLICATION OF ENGLISH LAW TO NATIVES OF 
INDIA 1 

English law was introduced into India by the charters 
under which courts of justice were established for the three 
presidency towns of Madras, Bombay, and Calcutta. The 
charters introduced the English common and statute law in 
force at the time, so far as it was applicable to Indian circum- 
stances, The precise date at which English law was so 
introduced has been a matter of controYersy. For instance^ it 
has been doubted whether the English statute of 1728, under 
which Nuncomar was hanged, was in force in Calcutta at the 
time of his trial, or of the commission of his offence. ^So also 
there has been room for argument as to whether particular 
English statutes, such as the Mortmain Act, are sufficiently 
applicable to the circumstances of India to be in force 

^ This chapter is based on a paper read before the Society of Comparative 
Legislation in 1896. 

Among the most accessible authorities Used for the purpose of this chapter 
are Harington*a Analysis of the Bengal Regulations, Beaufort’s Digest of 
the Oriminal Law of the Pusidency of Fort William, the introduction to 
Yjigt4t 0) *inMian L'a-y??, the editions pudirineci 'by ftie ''inciian 
Legislative Department of the Statutes relating to India, of the general 
Acts of the Governor- General in Council, and of the Provincial Codes, 
and the Index to the enactments relating to India. The numerous 
volumes of reports by Select Committees and by the Indian Law Com^ 
znjssiofters contain a mine of information which has never been properly 
worked. 

The best books on existing Hindu law are those by Mr. J. B. Majne 
and by West (Sir Raymond) and Biihler, written from the Madras and Bom- 
hay points of view respectively. Sir R. K. Wilson has published a useful 
Digest of Anglo-Mahomodan Law. Reference should also be made to the 
series of Tagore Law Lectures. There are hooks by the late Sir C. L. Tapper 
^nd Sir W. H. Rattigan on the customary law of the Punjab. 

On the general subject dealt with by this chapter jee Bryce, Studies %n 
History and »/^in‘spriw?cnce, Essay II (now published separately). 
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there But Indian legislation, and particularly the enact- 
ment of the Indian Penal Code, has set at rest most of these 
questions, 

>f George II’s charter of 1753, which reconstituted the mayors’ 
courts in the three pj-esidency towns of Madras, Bombay, 
and Calcutta, expressly excepted from their jurisdiction all 
suits and actions between the Indian natives only, and 
directed that such suits and actions should be determined 
among themselves, unless both parties should submit them 
to the determination of the 7 na 5 w’s court. But, according 
to Mr. Morley, it does not appear that the native inhabitants 
of Bombay were ever actually exempted from the jurisdiction 
of the mayor’s court, or that any peculiar laws were adminis' 
tered to them in that court 

It was not, however, until the East India Company took 

^ over the active administration of the province of Bengal that 
the question of the law to be applied to natives assumed 
a seriously practical form. In 1771 the Court of Directors 
announced their intention of ^ standing forth as Diwan ; ’ in 
other words, of assuming the administration of the revenues 
of the province, a process which involved the establishment, 
not merely of revenue officers, but of courts of civil and 
criminal justice. In the next year Warren Hastings became 
Governor of Bengal, and one of his first acts was to lay down 
a plan for the administration of justice in the interior of 
Bengal. What law^s did he find in force ? In criminal cases 
the Mahomedan Government had established its own criminal 
law% to the exclusion of that of the Hindus. But in civil 
cases Mahomedans and Hindus respectively were governed 
by their personal laws, which claimed divine authority, and 
were enforced by a religious as well as by a civil sanction. 

^ The question is cliscusficd at len^ibh in Mr. Whitley Stokes’s preface to 
the first edition of The Older Statutes relating to India, reprinted in his 
Oollection of Statutes relating to India (Calcutta, iSSr). See also the 
Mayor of L?jom v, Ea.\t India Company, 3 State Trials, N. S., 647, and 
the other authorities cited in note (a) to s. io3 of the Digest 

^ Morlcy’s Digest, Introduction, p. clxix. 
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The object of the East India Company was to make as 
little alteration as possible in the existing state of things. 
Accordingly the country courts were rcq^uired, in the adminis- 
tration of criminal justice, to be guided by Mahomedan law. 
But it soon appeared that there were portions of the Maho- 
niedan law which no civilized Government could administer* 
It was impossible to enforce the law of retaliation for murder, 
of stoning for sexual immorality, or of mutilation for theft, 
or to recognize the incapacity of unbelievers to give evidence 
in cases affecting Mahomedans. The most glaring defects of 
Mahomedan law were removed by regulations, and an inter- 
esting picture of the criminal law, so patched and modified, 
as it was administered in the country courts of Bengal about 
the year 18.21, is given in Mr, Harington’s Analysis of the 
Bengal Regulations.^ The process of repealing, amending, 
and supplementing the Mahomedan criminal law by enact- 
ments based on English principles w^ent on until the Maho- 
medaii law was wholly superseded by the Indian Penal Code 
in 1860.“ A general code of criminal procedure follo^ved in 
1861, and the process of superseding native by European law, 
so far as the administration of criminal justice is concerned, 
was completed by the enactment of the Evidence Act 
of 1872. 

With respect to civil rights, Warren Hastings's plan of 1772 
directed, by its twenty -third rule, that ‘ in all suits regarding 
marriage, inheritance, and caste, and other ^ religious usages 
and institutions, the law's of the Koran wdth respect to 
Mahomedans, and those of the Shaster w’ith respect to Gentus 
(Hindus) shall be invariably adhered to.^ ^ Moulaviea or 
Brahmins ' w ere directed to attend the courts for the purpose 

m 

^ Sec also Sir R. K. Wilson’s I nlTodactwn to Anglo- Mahomedan Law, 
P- 113 ; and for a description of tho criminal law of India as it c.xisted in 
1852, see the evidence given in that year by Mr. F. Millet b before tho Select 
Committee of the House of Lords on the East India Company's Charter. 

^ It had been previously superseded, in 1827, by a written, code in the 
Bombay Presidency (Morlcy, Digest, Introduction, fip. cliv, clxxvi). 

^ The use of * other ' implies that marriage and inheritance were treated 
as religious institutions. 
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of expounding the law and giving assistance in framing the 
decrees 

The famous " [Regulating Act’ of X773 empowered the 
Govern or -General and Council of Bengal to make rules, 
ordinances^ and regulations for the good order and civil 
government of the settlement at Fort William (Calcutta) and 
other factories and places subordinate thereto, and in 17B0 
the Government of Bengal exercised this powder by issuing 
a code of regulations for the administration of justice, which 
contained a section (27) embodying the provisions and exact 
words of Warron Hastings’s regulation. A revised code of 
the following year re-enacted this section with the addition 
of fche word " succession.’ 

The English Act of 1781 (21 Geo. Ill, c. 70), Avhich was 
passed for amending and explaining the Regulating Act, 
recognized and confirmed the principles laid doum by Warren 
Hastings. 

Whilst empowering the Supreme Court at Calcutta to hear 
and determine all manner of actions and suifcs against all and 
singular the inhabitants of Calcutta, it provided (s. 17) that 
'their inheritance and succession to lands, rents, and goods, 
and all matters of contract and dealing between party and 
part.3^, shall be determined in the case of Mahomedans by 
the laws and usages of the Mahomedans, and in the case of 
Gent us (Hindus) by the laws and usages of Gentus ; and 
where one only of the parties shall be a Mahomedan or 
Gentu, by the laws and usages of the defendant.’ It Avent 
on to enact (s. 18) that ' in order that regard should be had 
to the civil and religious usages of the said natives, the rights 
and authorities of fathers of families and masters of families, 
according as the same might have been exercised by the Gehtu 
or Mahomedan law', shall be preserved to them respectively 
within their said families ; nor shall any acts done in conse- 
quence of the rule and law of caste respecting the members of 
the said families only be held and adjudged a crime, although 

* This direction was repealed by Act XI of 1864. 
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the same may not be held justifiable by the laws of England.’ 
Enactments to the same eflcct have been introduced into 
numerous subsequent English and Indian enactments.^ 

These provisions of the Act of 1781, and the corresponding 
provisions of the Act of 1797 relating to the recorders’ courts 
of Madras and Bombay (afterwards superseded by the 
supreme courts, and now by the high courts), arc still in force, 
but are not included in the list of English statutory pro- 
visions which, under the Indian Councils Act of 1861 (24 
& 25 Viet. c. 67), Indian legislatures arc precluded from 
altering. Consequently they are alterable^, and have in fact 
been materially affected, by Indian legislation. For instance, 
the native law of contract has been almost entirely super- 
seded by the Contract Act of 1872 and other Acts. And 
the respect enjoined for the rights of fathers and masters of 
families and for the rules of caste did not prevent the Indian 
legislature from abolishing domestic slavery or suttee. 

A Bengal regulation of 1832 (VII of 1832), whilst re-enact- The Lex 
ing the rules of Warren Hastings which had been embodied 
in previous regulations, qualified their application by a pro- 
vision which attracted little attention at the time, but after- 
wards became the subject of considerable discussion,^ It 
declared that these rules ‘ are intended and shall be held to 
apply to such persona only as shall be bona fide professors of 
those religions at the time of the application of the law to 
the case, and were designed for the protection of the rights 
of such persons, not for the deprivation of the rights of others. 


Sec, e.g., Bengal Regulation III of 1793, s. 21 ; Bengal Regulation IV 
^ 793 » 4 i 37 Geo. Ill, e. 142 (relating to the recordeis’ courts at Madras 

and Bombay), gg. 12, 13 ; Bombay Regulation IV of 1827, s, 26 \ Act IV 
of 1872, s. 5 (Punjab), aa amended by Act XII of 1878 ; Act 111 of 1873, 
s. 16 (Madras) ; Act XX of 187$, 3. 5 (Central Provinces) ; Act XVIII of 
1876, s. 3 (Outlh) ; Act Xn of 1887, a. 37 (Bengal, North-Western Provinces, 
Assam) ; Act XI of 18S9, s. 4 (Lower Burma) ^ and clauses 19 and 20 
o the Charter of 1S65 of the Bengal High Courts, the corresponding clauses 
t 0 Madras and Bombay Charters, and clauses 13 and 14 of the Charter 
oi^thc North-Western Provinces High Court. 

See Morley’a Digest, Introduction, pp. clxxiii, clixxiii. 
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Wheneverj therefore, in any civil «uit, the parties to such 
suits may be of dilfcrcut persuasions, where one party shall 
be of the Hindu an<l the other of the JVTahomedan persuasion, 
or where one or more of the parties to such suit shall not 
be either of the Mahoniedan or Hindu licrsuasion, the laws 
of those religions shall not be permitted to operate to deprive 
such party or parties of any property to which, but for the 
operation of such laws, they Avould have been entitled. In 
all such cases the decision shall be governed by the principles 
of justice, equity, and good conscience ; it being clearly 
understood, however, that this provision shall not he con- 
sidered as justifying the introduction of the English or any 
foreign law, or the application to such cases of any rules not 
sanctioned by those principles.’ 

In the year 1850 the Government of India passed a law 
(XXI of 1850) of which the object -was to extend the principle 
of this regulation throughout the territories subject to the 
government of the East India Company. It declared that 
‘ So much of any la>v or usage now in force within the terri- 
tories subject to the government of the East India Company 
as inflicts on any person forfeiture of rights or ^ proi>erty, 
or may be held in any way to impair or affect any right of 
inheritance, by reason of his or her renouncing or having 
been excluded from the communion of any religion, or being 
deprived of caste, shaff cease to be enforced as law in the 
courts of the East India Company, and in the courts estab- 
lished by Royal charter within the said territories/ 

This Act, which was knonii at the time of its passing as 
the Lex Loci Act/^ and is still in force, excited considerable 
opposition among orthodox Hindus as uiidul}" favouring 
converts, and has been criticized from the Hindu point bl 

^ An attempt has been made to argue that this phrase was an accidental 
misprint for ' rights of property.’ But there seems no foundation for this 
Buggestion . 

^ Thia title is a misnomer. It was properly applied to other provhions 
which were subsequently dropped. Sec the evidence of Mr. Cameron 
before the Select Committee of the House of Lords in 1852. 
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view with respect to its operation on the guardianship of 
children in a case where one of two parents had been converted 
from Hinduism to Mahomedanisni. 

It will have been observed that Warren Hastings’s rule Law ap- 

. ]>licabl6to 

and the onactinents based upon it apply only to Hindus and persons 
Mahomedans. There are, of course, many natives of India 
who are neither Hindus nor Mahomedans, such as the Portu- 

Maho* 

guese and Armenian Christians, the Parsees, the Sikhs, the medans. 
Jains, the Buddhists of Burma and elsewhere, and the Jews. 

The tendency of the courts and of the legislatures htis been 
to apply to those classes the spirit of Warren Hastings’s rule 
and to leave them in the enjoyment of their own family law, 
except so far as they have shown a dispoFi^ition to place theiii- 
selves under English law. 

When Mountstuart Elphinstonc legislated for the terri- Rules as 

to local 

tori OS then recently annexed to the Bombay Presidency, usage in 
Anglo-Indian administrators had become aware that the 
sacred or semi^sacred text -books were not such trustworthy I'^njab. 
guides as they had been supposed to be in the time of Warren 
Hastings, and that local or personal usages played a much 
more important part than had previously been attributed 
to them. Accordingly, the Bombay regulation deviated from 
the Bengal model by giving precedence to local usage over 
the written Mahomedan or Hindu law,^ Regulation IV of 
1827 (s. 26), which is still in force in the Bombay Presidency, 
directed that 'The law to be observed in the trial of suits 
shall be Acts of Parliament and regulations of Government 
applicable to the case ; in the absence of such Acts and 
regulations, the usage of the country in which the suit arose ; 
if none such appears, the Jaw of the defendant, and, in the 
absence of specific law and usage, justice, eq^uity, and good 
conscience alone.' The same principle has since been applied 

It is also irnporbant to observe that the MalK^iedan criminal law had 
not been introduced into the territories under Bombay to anything like 
the same extent as into Bengal. See on this subjeet the Judicial Letters 
from Bombay of July 29, i8t8, pars. 186 aeq , printed iii the Reports to 
Parliament on East India Affairs for the year 1819. 
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to the Punjab, which is pre eminently the land of customary 
law, and where neither the sacred text -books of the Hindus 
nor those of the Mahomcdans supply a safe guide to the 
usages actually observed. In this province the Punjab Laws 
Act^ expressly directs the courts to observe any custom 
applicable to the parties concerned, which is not contrary to 
justice, equity, or good conscience, and has not been altered or 
abolished by law, or declared by competent authority to be void. 
Native Christians have for the most part placed themselves, 
or allowed themselves to be placed, under European law. 
As long ago as 1836 the Armenians of Bengal presented 
a petition to the Governor-General, in which, after setting 
forth the destitution of their legal condition, they added, 

' As Armenians have ceased to be a nation since the year of 
our Lord 1375, and no trace of their own law is now to he 
discovered,*^ your petitioners humbly submit that the law 
of England is the only one that can, upon any sound principle, 
be allowed to prevail.’ 

The Parsees have obtained the enactment of an intestate 
succession law of their own (XXI of 1865). 

In matters for which neither the authority of Hindu or 
Mahomedan text-books ox advisers nor the regulations and 
other enactments of the Government supplied sufficient 
guidance, the judges of the civil courts were usually directed 
to act in accordance with ‘ justice, equity, and good con- 
science.’ An Englishman would naturally interpret these 
words as meaning such rules and principles of English law 
as he happened to know and considered applicable to the 
case ; and thus, under the influence of English judges, native 
law and usage were, without express legislation, largely 
supplemented, modified, and superseded by English law. 

The inquiries and reports which preceded the Charter Act 
of 1833 directed attention to the unsatisfactory condition 
^ IV of 1872, 8. 5, as altered by XII of 187S, s. i. 

^ This, of course, is merely the statement of the Bengal Armenians oi 
i8j6. See Darcste, ^fudes d'Histoire da pp, i ig seqq. 

“ MorJey’s Digesty Introduction, p. ebcxxvii. 
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of the law in British India at that time, and, in particular, 
to the frequent difficulty of ascertaining what the law was 
and where it was to be found. The judges of the Calcutta 
Supreme Court, after describing general] y the state of the 
law, went on to say : ‘ In this state of circumstances no one 
can pronounce an opinion or form a judgement, however 
sound, upon any disputed right of persons respecting which 
doubt and confusion may not be raised by those w^ho may 
choose to call it in question ; for very few of the public or 
persons in office at home, not oven the law officers, can be 
expected to have so comprehensive and clear a view of the 
Indian system as to know readily and familiarly the bearings 
of each part of it on the rest. There are English Acts of 
Parliament specially provided for India, and others of which 
it is doubtful whether they apply to India wholly, or in part, 
or not at all. There is the English Common Law and Con- 
stitution, of which the application is in many respects still 
more obscure and perplexed ; Mahornedan Law and Usage ; 
Hindu Law, Usage, and Scripture ; Charters and Letters 
Patent of the Crown ; regulations of the Government, some 
niade declaredly under Acts of Parliament particularly 
authorizing them, and others which are founded, as some say, 
on the general power of Government entrusted to the Company 
by Parliament, and as others assert on their rights as suc- 
cessors of the old Native Governments ; some regulations 
require registry in the Supreme Court, others do not ; some 
have effect generally throughout India, others are peculiar 
to one presidency or one town. There are commissions of 
the Governments, and circular orders from the Nizamut 
Adawlut, and from the Bewanny Adawlut ; treaties of the 
Crown ; treaties of the Indian Government ; besides inferences 
drawn at pleasure from the application of the droit jpublicJ'' 
and the law of nations of Europe, to a state of circumstances 
which will justify almost any construction of it, or qualifica- 
tion of its force.^^ 


Charter 
Act of 

1833* 


^ See Hansard (1833), xviii. 729. 
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First It was for the purpose of remedying this unsatisfactory 

Law Com- state of things that an Indian Law Commission was appointed 
niiasioii. under the Charter Act of 1833, with Macaulay at its head. 

The commission sat for many years, and produced several 
voluzaesf of reports, which in some cases supplied the basis 
of Indian legislation. But it w^as not until i860 that the 
Penal Indian Penal Code, its most important achie\ emeiit , as placed 

Codes of Indian Statute Book. The first edition of the Code 

Criminal Ti'ocedure had been parsed in 1859, and the lirst edition 

Proce- of the Code of Criminal Procedure was passed in 1861.^ The 
' ' law of Procedure Ims been supplcnjenfced by the Kvidence 

Act (I of 1872) and the Limitation Act (IX of 1908), and by 
the Specific Relief Act (I of 1877), which stands on the border- 
land of substantive and adjective law. These Acts apply to 
all persons in British India, whether Euroi^ean or nati\ e, and 
wholly displace and supersede native law on the subjects to 
which they relate. 

But when the time came for codifying the substantive civil 
law, it was found necessary to steer clear of, and make excep- 
tions with re^x^ect to, important branches of native law. 

Indian The Indian Succession Act, 1865 (X of 1865), which is 
based on English law, is declared by s. 2 to constitute, subject 
to certain exceptions, the law of British India applicable to 
all cases of intestate or testamentary succession. But the 
exceptions are so wide as to exclude almost all natives of 
India. The jirovisions of the Act are declared (s. 331) not 
to apply to the property of any Hindu, Mahomedan, or 
Buddhist. And the Government of India is empowered 
(s. 332) to exempt by executive order from the operation 
of the whole or any part of the Act the members of any race, 
sect, or tribe in British India, to whom it be considered 
impossible or inexpedient to apply those provisions. Twl> 
classes of persons have availed themselves of this exemption 
— ^Native Christians in Coorg, and Jewti in Aden. The former 

^ These are now represented by Act V of 1908 and Act V of 189^ 
respectively. 
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class wished to retain their native rules of succession, not- 
withstanding their conversion to Christianity. The Jews of 
British India had agreed to jilacc themselves under the Act, 
but it was not until some tw'enty years after the Act had 
become law that the Jew^s of Aden, who lived in a territory 
which is technically part of British India, but who still observed 
the Mosaic law" of succession,^ discovered that they were 
subject to a new law in the matter of succession. They 
petitioned to be released from its provisions, and were by 
executive order remitted to the Pentateuch. 

The operation of the Indian Succession Act has, however, 
been extended by subsequent legislation. 

The Oudh Estates Act, 1869 (I of 1869), expressly enabled 
the taluqdars of Oudh to dispose of their estates by will, and 
applied certain provisions of the Indian Succession Act to 
their wills. 

The Hindu Wills Act (XXI of 1870) applied certain of its 
provisions to — 

(1) all wills and codicils made by any Hindu, Jaina, 
Sikh, or Buddhist, on or after September i, 1870, within 
the territories subjects o the Lieutenant-Governor of 
Bengal, or the local limits of the ordinary original civil 
jurisdiction of the High Courts of Judicature of Madras 
and Bombay ; and 

(2) all such wills and codicils made outside those terri- 
tories and limits so far as relates to immovable property 
situated within those territories or limits. 

But nothing in the Act is to 

(3) authorize a testator to bequeath property which he 
^ could not have alienated inter vivos ; or 

(4) deprive any persons of any right of maintenance of 
which, but for the Act, he could not deprive them by 

• will ; or ^ 

(5) affect any law of adoption or intestate succession ; or 

^ 8ee tho rulings in Zelophehad’b case, Numbers 6, xxxvi. i ; and 

the chapter on Le Droit Israelite m Dareste, Eludes d'Hisloire du Droik 


Oudh 

Estates 

Act. 


Hindu 
Wills Act. 
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(6) authorize any Hindu, Jaina, Sikh, or Buddhist to 
create in property any interest which he could not have 
created before September i, 1870. 

Probate The Probate and Administration Act, 1881 (V of 1881), 

diXid 

miniatra- which extends to the whole of British India, applies most of 
tion Act. rules in the Succession Act, 1865, with respect to probate 
and letters of administration, to the case of every Hindu, 
Mahomedan, Buddhist, and person exempted under s. 332 of 
the Indian Succession Act, dying on or after April i, i88r (s. 2)< 
The same section provides that a court is not to receive 
application for probate or letters of administration until the 
local Government has, with the previous sanction of the 
Governor -General in Council, by notification in the official 
Gazette, authorized it so to do. Such notifications have 
been since given by the local Governments. The Act, how^ 
ever, is merely a permissive measure, and authorisj;es, but 
does not require, application for probate or administration. 
And it must ho remembered that Hindus do not, as a rule, 
make wills. 

Indian The Indian Contract Act (IX of 1872) does not cover the 
Act. whole field of contract law, hut, so far as it extends, is general 

in its application, and supersedes the native law of contract. 
However, it contains a saving (s. 2) for any statute, Act, or 
regulation not thereby expressly repealed, and for any usage 

of ^^onfrstot not inoonsisfsnt 
with its provisions. The saving for statutes has been held 
to include the enactment of George III, under which matters 
of contract arc, within the presidency towns, but not else- 
where, directed to be regulated by the personal law of the 
party, and thus, paradoxically enough, certain rules of Hindu 
law have maintained their footing in the last part of British 
India where they might have been expected to survive.^ 
Negotiable The Negotiable Instruments Act, 1881, which corresponds 
mentsAct. formed the precedent for the English Bills of Exchange 

Act, extends to the whole of British India, but is declared 
^ See note [a) to B. 108 of Digest, 
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(s. i) not to affect any local usage relating to any instrument 
in an Oriental language. It therefore preserves the customary 
rules as to the construction and eficct of ‘ hundia/ or native 
bills of exchange and promissory notes, except so far as those 
rules are excluded by the agreement of the parties.^ 

The Transfer of Property Act, 1882, which lays down Transfer 
rules with respect to the sale, gift, exchange, mortgage, and perty Act. 
leasing of land, and on other points supplements the Contract 
Act, does not apply to the Punjab or to Burma (except the 
town of Rangoon) ; and, within the parts of India to which 
it extends, it reserves, or keeps in operation, native rules and 
customs on certain important subjects. For instance, nothing 
in the Act is to affect the provisions of any enactment not 
thereby expressly repealed, e. g. the Indian Acts which 
expressly save local usages in the Punjab and elsewhere. 

And nothing in the second chapter, which relates to the 
transfer of property by the act of parties, is to affect any 
rule of Hindu, Mahomedan, or Buddhist law (s. 2). The pro- 
visions as to mortgages rocogni/e and regulate forms of 
security in accordance with native as well as English usage. 

Local usages with respect to apportionment of rents and 
other periodical payments (s. 36), mortgages (s. 98), and 
leases (ss. 106, 108), are expressly saved. And finally, there 
is a general declaration (s. 117) that none of the provisions 
of the chapter relating to leases are to apply to leases for 
agricultural purposes, except so far as they may be applied 
thereto by thte local Government, with the sanction of the 
Government of India. Thus the application of these pro- 
visions is confined within very narrow limits. The law 
relating to the tenure of agricultural land is mostly regulated 
fiy special Acts, such as the Bengal Tenancy Act (VIII of 
and the similar Acts for other provinces. 

The Indian Trusts Act, 1882 (II of 1882), which codifies Truste 
the law of trusts, does not apply to the* province of Bengal 

It is said, however, that the Indian banks refuse to discount bundis 
unless the parties agree to be bound by the Act. * 
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or to the Presidency of Bombay. And nothing in it is to 
affect the rules of Mahomedan law as to v?aJcJ, or the mutual 
relations of the members of an undivided family as deter- 
mined by any customary or personal law, or to apply to public 
or private religious or charitable ondon ments (s, i). 

The Indian Easements Act, 1882 (V of 1882), w^hich is in 
force in most parts of India outside Bengal,^ also embodies 
principles of English law, but is not to derogate from certain 
Government and customary rights (s. i)- 

The Guardian and Wards Act, 1890 (VIII of 1890), which 
declares the law with respect to the appointment, duties, 
rights, and liabilities of guardians of minors,^ provides (s. 6) 
that, in the case of a minor w^ho is not a European British 
subject, nothing in the Act is to be construed as taking away 
or derogating from any power to appoint a guardian which 
is valid by the law to which the minor is subject. And in 
the appointment of a guardian the court is, subject to certain 
directions, to be guided by w^hat, consistently tvith the law to 
which the mimr is subject^ appears in the circumstances to be 
for the welfare of the minor (s. 17). 

The law of torts or civil wrongs, as administered by the 
courts of British India, whether to Europeans or to natives, 
is practically English law. The draft of a bill to codify it 
was prepared some years ago, but the measure has never been 
introduced. 


Subjects If survey the whole field of law, as administered by the 
E British Indian courts, and examine the extent to which it 

and native consists of English and of native law respectively, w^e shall 

law re- 
spectively find that Warren Hastings's famous rule, though not binding 

appiy- Qjj Indian legislatures, still indicates the class of subjects 

with which the Indian legislatures have been chary of inter- 

^ Its operation was extended by Act VIII of 1891. 

^ The ago of mnjority for persons domiciled in Brilish India is by Act 
lx of 1875 (as amended by a. 52 of Act VllI of 1890) fixed at eight sen, 
except where before the attainment of that age a guardian has been appointed 
for the minor by the court, or his property has been placed under the super- 
intendence of the Court of Wards, in which case the minority lasts until 
twenty-one. 
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fering, and which they have been disposed to leave to the 
domain of native law and usage. 

The criminal law and the law of civil and criminal procedure 
are based wholly on English principles. So also, subject to 
some few' exceptions,^ are the law of contract and the law of 
torts, or civil wrongs. 

But within the <lomain of family law, including the greater 
part of the law' of succession and inheritance, natives of India 
still retain their personal lavv, either modified or formulated, 
to some extent, by Anglo-Indian legislation. Hindus retain 
their law' of marriage, of adoption, of the joint family, of 
partition, of succession. Mahomedans retain their law' of 
marriage, of testamentary and intestate succession, and 
of waJi'f or quasi-religious trusts. The important branch of 
law relating to the tenure of land, as embodied in the Rent 
and Revenue Acts and regulations of the different provinces, 
though based on Indian customs, exhibits a struggle and 
coin promise between English azid Indian principles. 

It will have been seen that the East India Company began 
by attempting to govern natives by native law, Englishmen 
by English law. This is the natural system to apply in 
a conquered country, or in a vassal State — that is to say, in 
a State where complete sovereignty has not been assumed by 
the dominant pow'cr. It is the system which involves the 
least disturbance. It is the system which was applied by 
the barbarian conquerors of the provinces of the Roman 
Empire, and which gave rise to tl>e system of personal law 
that plays so large a part in the long history of the decay 
of that empire. It appears to be the system now' in force 
in Tunis, W'hcre the French have practically established an 
exclusive protectorate, and where French law appears to be 
administered by French courts to Frenchmen and European 
foreigners, and Mahomedan law by Mahomedan courts to 

^ r. g, tlic Mahomedan rules as to Che right of prr’.-emptioii, which are 
expreanly recognized by the Punjab Laws Act, 1872 (as amended by Act 
Xn of 1878), and by the Oudh Laws Act, 1876. 
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the natives of the country. It is the system which is applied, 
with important local variations, in the British protectorates 
established in different parts of the world over uncivilized 
or somi -civilized countries. The variations are important, 
because the extent to which native laws and usages can be 
recognized and enforced depends materially on the degree of 
civilization to which the vassal State has attained. 

The system broke down in India from various causes. 

In the first place there was the difficulty of ascertaining 
the native law. 

Warren Hastings did his best to remove this difficulty by 
procuring the translation or compilation of standard text- 
books, such as the Hedaya, the Sirajiyah, and the Sharif yah 
for Mahomedan law, the Code of Manu, the Mitakshara, and 
the Dayabhaga for Hindu law, and by enlisting the services 
of native law officers as assessors of the Company’s courts. 
His regulations were based on the assumption that the nativetS 
of India could be roughly divided into Mahomedans and 
Gentus, and that there was a body of law' applicable to these 
two classes respectively. But this simple and easy classifica- 
tion, as we now know, by no means corresponds to the facts. 
There are large classes who are neither Mahomedans nor 
Hindus. There are various schools of Mahomedan law. 
There are Ma.homedans whose rules of inheritance are based, 
not on the Koran, but on Hindu or other non-Mahomedan 
usages. Hinduism is* a term of the most indefinite import. 
Different text -books are recognized as authoritative in different 
parts of India and among different classes of Hindus. Even 
w^hcrc they are so recognized, they often represent what the 
compiler thought the law^ ought to be rather than what it 
actually is or ever was. Local, tribal, caste, and family 
usages play a far larger part than had originally been sup- 
posed, and this important fact has been recognized in later 
Indian legislation. 

Then, the native law, even where it could be ascertained, 
was defective. There were large and important branches of 



iv] APPLICATION OF ENGLISH LAW 369 

law, such as the law of contract, for which it supplied insuf- 
ficient guidance. Its defects had to be supplied by English 
judges and magistrates from their remembrance, often 
imperfect, of principles of English law, which were applied 
under the name of justice, equity, and good conscience. 

And lastly, native law often embodied rules repugnant to 
the traditions and morality of the ruling race. An English 
magistrate could not enforce, an English Government could 
not recognize, the unregenerato criminal law of Indian 
Mahomedanism. 

Thus native law was eaten into at every point by English 
case law, and by regulations of the Indian legislatures. 

Hence the chaos described in the passage quoted above 
from the report of the Calcutta judges. 

This chaos led up to the period of codification, which was 
ushered in by Macaulay’s Commission of 1833, and which, 
after the lapse of many years, bore fruit in the Anglo -Indian 
codes. 

In India, as elsewhere, codification has been brought about 
by the pressure of practical needs. On the continent of 
Europe the growth of the spirit of nationality, and the con- 
sequent strengthening of the central Government and fusion 
of petty sovereignties or half -sovereignties, has brought 
into strong relief the practical inconvenience arising from 
the co-existence of different systems of law in a single State. 
Hence the French codes, the Italian codes, and the German 
codes. If codification has lagged behind in England, it has 
been largely, perhaps mainly, because England acquired a 
strong central Government, and attained to practical unity 
of ^law, centuries before any continental Stated 

In India it became necessary to draw up for the guidance 
of untrained judges and magistrates a set of rules which 
they could easily understand, and which were adapted to the 
circumstances of the country. There has been a tendency, 
on the one hand, to overpraise the formal merits of the 
* Sec chap- viii of my Le^gislative Methods and Forms. 
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Indian codes, and on the other to underrate their practical 
utility as instruments of government. Their workmanship, 
judged hy European standards, is often rough, but they are 
on the whole well adapted to the conditions which they were 
intended to meet. An atterrypt has been made to indicate 
in this chapter the extent to ^hich they have supplanted or 
modified native law and custom. 

It has often been suggested that the process of codification 
should be deliberately extended to native law, and that an 
attempt should be made, by means of codes, to define and 
simplify the leading rules of Hindu and Mahomedan law, 
without altering their substance. Sir Roland Wilson, in 
particular, has pleaded for thei codification of Anglo -Mahome- 
dan law. There is, however, reason to believe that he has 
much underrated the clilficidtieB of such a task. Those 
difficulties arise, not merely from the tendency of codification 
to stereotype rules which, under the silent influence of social 
and political forces, are in process of change, but from the 
natural sensitiveness of Hindus and Mahomedans about 
legislative interference with matters closelj^ touching their 
religious usages and observances, and from the impossibility 
in many cases of formulating rules in any shape which will 
meet with general acceptance. It is easy enough to find an 
enlightened Hindu or Mahornedan, like the late Sir Syed 
Ahmed Khan, who will testify to the general desire of the 
natives to have their laws Modified. The difficulty begins 
when a particular code is presc^nted in a concrete form. Even 
in the case of such a small Community as the Khojas, who 
have contrived to combine adhesion to the Mahomedan creed 
with retention of certain Hindu customs, it has, up to this 
time, been found impossible to frame a set of rules of inheri- 
tance on which the leaders of the sect wdll agree. And any 
code not based on general iagreement would either cause 
dangerous discontent or remain a dead letter. The miscon- 
ceptions which arose about the Guardians and Wards Act; 
the authors of ^V'hich expressly disavowed any intention of 
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altering native law, illustrate the sensitiveness which prevails 
about such matters. 

And what, after all, is a code ? It is a text-book enacted 
by the legislature. vSeveral of the Anglo-Indian codes extend 
only to particular provinces of British India. But, as clear 
and accurate statements of the law, they possess much 
authority in the provinces to which they have not been 
formally extended. Indeed, it was Sir Henry Maine’s view 
that the proj>er mode of codifying for India was to apply 
a code in the first instance to a particular province, where 
its enactment would meet with no opposition, and gradually 
extend its operation after the country had become fami- 
liarized with its contents, and accepted it as a satisfactory 
statement of the law. When this stage had been reached, 
what had been used as a text-book might be converted into 
a law. Now, the author of a text -book enjoys many advan- 
tages over the legislators who enact a code. He can guard 
himself by expressions such as ' it is doubtful whether ’ and 
‘ there is authority for holding.’ And he can correct any 
error or omission without going to the legislature. If a digest 
such as Sir Roland Wilson's obtains general aecexitance with 
the courts which have to administer Anglo-Ma home dan law, 
it will supply an excellent foundation for a future code of 
that law. But the time for framing such a code has not 
yet arrived. 


Codes and 
text- 
books. 
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CHAPTER V 


BRITISH JURISDICTION IN NATIVE STATES 

It seems desirable to consider, somewhat more fully than 
has been possible within the compass of the foregoing chap- 
ters, the powers of the Indian legislative, executive, and 
judicial authorities with respect to persons and things outside 
the territorial limits of British India, particularly in the 
territories of the Native States of India, For this purpose 
it may be convenient to examine, in the first instance, the 
principles applying to extra-territorial legislation in England, 
and then to consider what modifications those principles 
require in their application to India. This is the more 
important because the Indian Act regulating the exercise of 
extra-territorial jurisdiction was to a great extent copied from 
the English Act which had been passed for similar purposes. 
Territorial Parliamentary legislation is primarily territorial. An Act 
of Parlia- Parliament priina facie applies to all persons and things 
legSk^^ within the United Kingdom, and not to any persons or things 
tion. outside the United Kingdom,^ In exercising its power to 
legislate for any part of the King’s dominions Parliament is 
guided both by constitutional and by^ practical considerations. 
It does not legislate for a self-governing dominion, except on 
matters which arc clearly Imperial in their nature, or are 
beyond the powers of the dominion legislature. And, apart 
from constitutional considerations, it is reluctant to deal 
with matters which are within the competence of a local 
legislature, 

PrinciylcR In dealing with persons and things outside the King's 
doniiiiions Parliament is always presumed to act in accordance 
territorial ^qth the rulos and principles of international law, and its 
tion. enactments are construed by the courts accordingly. 

would be contrary to the received principles of international 

^ Sec i?. v. Jameson, [1896] 2 Q. 15 . 425, 430, 
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law ^ regulating the relations between independent States for 
Parliament to pass a law punishing a foreigner for an offence 
committed on foreign territoryj or setting up courts in foreign 
territory. It would not be contrary to those principles for 
Parliament to pass a law punishing a British subject for an 
offence committed in foreign territory, or giving English or 
other British courts jurisdiction in respect of offences so 
committed. But Parliament is rcluetantj more reluctant 
than, the legislatures of continental States, to legislate with 
respect to offences committed by British subjects in foreign 
territory. Its reluctance is based partly on the traditions 
and principles of English criminal law, as indicated by the 
averment that an offence is committed against the peace of 
the King, an expression inappropriate to foreign territory 
and by the rules as to venue and local juries ; partly on 
the practical inconvenience of withdrawing offences from the 
cognizance of local courts to a court at a distance from the 
scene of the offence and from the region in which evidence 
is most readily obtainable. The difficulty about evideuee is 
felt more strongly by British courts than by the courts of 
some other countries, where there is less reluctance to try 
offences on paper evidence.^ 

' i. o. to the principles of international law as understood and recognized 
hy England and the United States. But continental States have asserted 
the right to pimiah. loteigtieTii for offetLCCia committed ux. focoLga tocritociea^ 
especially for acts -which attack the social existence of the State in question 
and endanger its security, and arc not provided against by the penal law 
of the country in the territory of which they have taken Westlake, 

Internationul Lau\ Part I, Peace, p, 251. And the principles of European 
international law cannot be applied, except with serious modilications, to 
States outside the European or Western family of nations. 

* Ste Jenkyna’s BritUk Uvl^ and J wti:$dution, p. 128. As to the princixdea 
or* which diffi^rent States hav^e exercised their x^owers of punishing oifeucea 
committed abroad, see Hefffcor, D-roit International (fotirfch French edition), 
P- 86, note Q, Where an offender has escaped from the country in which 
the offence was committed he can often be handed over for trial under the 
Extradition Acts, 1870 to 1895, which apply as between British and foreign 
territory, or under the Fugitive Offenders Act, 1881, which applies aa 
between different parts of the British dominions. Thus the procedure 
under these Acts often supplies a substitute for the exercise of extra- 
territorial juriadicbion. 
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These general principles appear to be consistent with the 
canons for the construction of statutes laid down in the 
Jameson case of 1896 ^ : — 

‘ It may be said generally that the area within which a statute is to 
operate j and the persons against whom it is to operate, are to be gathered 
from the ianguago and jjurview of the particular statute. But there 
may be suggested some general rules— for instance, if there be nothing 
which points to a contrary intention, the statute will be taken to apply 
only to the United Kingdom. But 'whether it be couliiied in its 
operation to the United Kingdom, or wbelher, as is the ease hore,^ it be 
applied to the whole of tlie Queen’s dominions, it will be taken to apply 
to all the persons in the United Kingdom, or in the Queen's dominions 
as the case may be, including foreigners who during their residence there 
owe temporary allegiance to Her Majesty, And, according to its con- 
text, it may be taken to apply to the Queen's subjects ev^ery where, 
whether within the Queen's dominions or without. One other general 
canon of construction is this — ^that if any construction otherwise be 
possible, an Act will not be construed as applying to foreigners in respect 
to acts done by them outside the dominions of the sovereign power 
enacting. That is a rule based on international law, by 'W'hieh one 
sovereign pow'cr is bound to respect the subjects and the rights of aiJ 
other sovereign powers outside its own territory.' 

Under these circumstaiiccy the classes of cases in which 
Parliamentary legislation has given jurisdiction to British 
courts in respect of offences committed out of British territory 
are not numerous. The most important of them are as 
follows 

(1) Offences committed at sea. 

(2) Treason. 

(3) Murder and manslaughter. 

(4) Slave trade offences. 

(5) Offences against the Explosive Substances Act, i88j. 

(6) Offences, such as forgery and perjury, committed abroatl 

with reference to proceedings in some British court. 

(7) Bigamy. 

(8) Offences against certain provisions of the Foreign 

Enlistment Act, 1870. 

^ i 2 . V. Jameson, [1896] 2 Q. B. 425, 430, Judgement of Lord Russell, 
L. C, J., on demurrer to indictment. 

* See 33 & 34 Vict.^c 90, 8. 2. 
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(i) The exercise by English courts of jurisdiction in Offencea 
respect of offences committed on the high seas arises from the 
necessities of the case, i.e. from the absence of territorial 
jurisdiction. These offences, being committed outside the 
body of any English county, could not be dealt with by the 
ordinary criminal courts of the country, in the exercise of 
their ordinary criminal jurisdiction. They were originally dealt 
with by the court of the admiral, but are now, under various 
enactments, triable by ordinary courts of criminal jurisdiction 
as if committed within the local jurisdiction of those courts.^ 

The jurisdiction extends to offences committed on board 
a British ship, whether the ship is on the open sea or in 
foreign territorial waters below bridges, and whether the 
offender is or is not a British subject or a member of the 
crew, and although there may be concurrent jurisdiction in 
a foreign court.- The principle on which Parliament exer- 
cises legislative, and the courts judicial, powers, is that a 
British ship is to be treated as if it were an outlying piece 
of British territory.® Theoretically, Parliament might, with- 
out bringijig itself into conflict with the rules of inter- 
national law, legislate in every case in respect of an offence 
committed by a British subject on board a foreign ship w hen 
on the high seas. But it has abstained from doing so in cases 
where the British subject is a member of the crew of the 
foreign ship, because he may be treated as having accepted 
foreign law' for the time, and because of the practical diffi- 
culties which would arise if members of the same crew were 
subject to two different laws in respect of tho same offence. 

The principles on which Parliament has exercised its legis- 
lative pow'^ers wdth respect to offences on board ship are 


See 4 & 5 Will. IV, c. ^6, s. 22 ; 24 & 25 Viet. cc. 94 and 97 ; 57 & 58 
^ ict. c. 60, 684 ; and as to the Colonies, 12 & 13 Yict. c. g 6 . 

^ V. Anderson, L. R. i C. C. R. 161 ; B. v. Carr, 10 Q. B. I). 76. The 
rule is subject to modifications in the case of alien enemies, or aliens on 
oard English ships against their will. See Stephen, JJts(ory of the Criminal 
ii. 4^8. 

Ihc analogy is not complete. For instance, a British ship in foreign 
crritorial waters is, or may be, subject to a double jijrisciiction. 
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illustrated by ss. 686 and 687 of the Merchant Shipping 
Act, 1894 (57 & 58 Viet, c, 60), which run as follows : — 

‘686, — (i) Where any person, being a British subject, is charged 
with having committed any offence on board any British ship on the 
high seas, or in any foreign port ox harbour, or on board any foreign 
ship to which he does not belong, or, not being a British subject, is 
charged with having committed any offence on board any British ship 
on the high seas, and that person is found within the jurisdiction of 
any court in Her Majesty’s dominions, which would have had cognizance 
of the offence if it had been committed on board a British ship within 
the limits of its ordinary jurisdiction, that court shall have jurisdiction 
to try the offence as if it had been so committed. 

12&13 ‘ (^) Nothing in this section shall affect the Admiralty Offences 

Viet. c. 96. (Colonial) Act, 1849. 

‘6S7. All offences against property or person committed in or at 
any place either ashore or afloat out of Her Majesty’s dominions by 
any master, seaman, or apprentice, who at the time w'hen the offence 
was committed is, or within three months previously has been, employed 
in any British ship, shall be deomed to be offences of the same nature 
respectively, and bo liable to the same punishment respectively, and 
be inquired of, heard, tried, determined, and adjudged in the same man- 
ner and by the same courts and in the same places as if those offences 
had been committed wdthin the jurisdiction of the Admiralty of England ; 
and the costs and expenses of the prosecution of any such offence may be 
directed to be paid as in the case of costs and expenses of prosecutions for 
offences committed within the jurisdiction of the Admiralty of England.* 

Section 689 gives powers of arrest, &c., in cases where 
jurisdiction may be exercised under s. 687. 

It will be observed that s. 686 draws a distinction between 
British subjects and others, and between British subjects 
who do, and those who do not, belong to a foreign ship. 
The terms in which s. 687 are expressed are very wide, and 
it is possible that English courts in construing them would 
limit their application with reference to the principles of 
international law. See the remarks in B. v. Anderson ^ where 
the case was decided independently of the enactment repro- 
duced by this section^ 

' Piracy by the law of nationf?, committed on the open sea, whether by 
a British subject or not, is triable by an English court under the criminal 
jurisdiction derived from the Admiralty. But this jurisdiction is not 
conferred by any special statute. As to what constitutes piracy jiif^ 
gerUiiim, see Attorncy-General for the Colony of Hong Kong v. KwoJc-a-Sin(Jt 
L. R. 5 P, C. 1 79, 199 (1873), and Stephen, History of the Criminal Law, U. 27. 
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( 2 ) Treason committed abroad is triable in England under Treason, 

an Act of 1543-4 (35 Henry VIII, c, 2), Treason, if com^ 

mitted in the territory of a foreign Htiite, may very possibly 

not be an offence against the law of that State, and therefore 

not be punishable by the courts of that State. 

/r) Murder committed by a British subject in foreign Murder 

/ -1*1 m 6 .n‘ 

territory was made triable in England under a special com- slaughter. 

mission of oyer and terminer by an Act of Henry VII f (33 

Henry VIII, c. 23). It was by a special commission under 

this Act that Governor Wall was, in 1802, tried and convicted 

of a murder committed in 1782.^ The Act was extended by 

an Act of 1803 (43 Goo. Ill, c. 113, s. 6) to accessories before 

the fact and to manslaughter. Both these enactments were 

repealed by an Act of 1828 (9 Geo. IV, c, 31), which re-enacted 

their provisions with modifications as to procedure. The 

Act of 1828 was repealed and reproduced with modifications 

by an enactment in one of the consolidating Acts of 1861 

(24 & 25 Viet. c. 100, s. 9), which is the existing law. 

(4) Offences against the Slave Trade Acts are triable by 
English courts if committed by any person within the King’s oifeneea. 
dominions or by any British subject elsewhere (see 5 

c. 114, ss, 9, 10). 

(5) Offences against the Explosive Substances Act, 1883 Offences 

. , . X « 1.1 against 

(46 & 47 Viet. c. 3), i.e. offences by dynamiters, are triable Explo- 
by English courts when committed by any person in any 
part of the King's dominions or by any British subject Act. 
elsewhere. 

(6) Offences such as perjury and forgery are triable where 

the person charged is apprehended or in custody. See s. 8 of forgery, 
the Perjury Act, 1911 (3 & 4 Geo. V, c. 6) and s, 14 of the 
I^orgery Act, 1913 (3 & 4 Geo. V, 0. 27). 

(7) Under s. 57 of the Offences against the Person Act, 1861 Bigamy. 
(2^ & 25 Viet. c. 100), bigamy is pimishable in England or 
Ireland, whether the bigamous marriage has taken place in 
England or Ireland or elsewhere, but the section does not 

^ Stephen, History of the Criminal Law, ii. 2. 
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extend to any second marriage contracted elsewhere than 
in England or Ireland by any other than a subject of His 
Majesty. 

(8) The Foreign Enlistment Act, 1870 (33 & 34 Viet. c. 90), 
is declared by s. 2 to extend to all the dominions of His 
Majesty, including the adjacent territorial waters, and some 
of its provisions, e.g. ss. 4, 7, extend to offences committed 
by any person being a British subject within or without His 
Majesty’s dominions. The construction and operation of 
this Act were commented on in the case of B. v. Jameson, 
[1896] 2 Q. B. 425. 

British subjects in the proper sense are of two classes : — 

(1) Natural-born British subjects ; and 

(2) Naturalized British subjects. 

Every person born within the King’s dominions, whether 
of British or of foreign parents, is a natural -born British 
subject, unless he has renounced his British nationality in 
manner provided by s. 4 of the Naturalization Act, 1870 
<33 & 34 Viet. c. 14). 

Persons horn out of the King’s dominions whose fathers 
or grandfathers in the male line were natural -born British 
subjects are also by Act of Parliament ^ natural-born British 
subjects, subject to certain exceptions and qualifications, 
unless they have renounced their British nationality in 
manner provided by law. 

Naturalized British subjects may have become so either 
by virtue of the imperial Naturalization Act of 1870, or by 
virtue of the law of a British possession. The rights of 
aliens naturalized under the imperial Act are not expressed 
by the Act to extend beyond the United Kingdom (s. 7). 
Naturalization by virtue of the law of a British possession i 
does not operate beyond the limits of that possession. But 
it would seem that the holders of certificates of naturalization 
granted either under the imperial or under a colonial Act. 

^ 25 Edw. Ill, stat. 2 ; 7 Anne, c. 5, a. 3 ; 4 Geo. II, c. 21 ; 13 Geo. Ill, 
c. 21. 
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are entitled to claim British protection in all foreign countries 
other than their country of origin d 

The rights of an alien to whom a certificate of naturaliza- 
tion is granted under the Act of 1870 are subject to the 
qualification that he is not, when within the limits of the 
foreign State of which he was the subject i)reviously to obtain- 
ing his certificate of naturalization, to be deemed to be 
a British subject, unless he has ceased to be a subject of that 
State in pursuance of the laws thereof, or of a treaty to that 
effect (33 & 34 Viet. c. 14, s. 7). 

A child born abroad of a father or mother (being a widow ) 
who has obtained a certificate of naturalization in the United 
Kingdom is, if during infancy he becomes resident with the 
parent in the United Kingdom, to be deemed a naturalized 
British subject (see 33 & 34 Viet. c. 34, s. 10 (5) ). 

In many of these cases there may be a double nationality. 
This is specially apt to occur in the case of the children or 
grandchildren, born abroad, of British subjects. The Acts 
which gave such persons the status of British subjects were 
passed for a special purpose, are apt to cause conflicts of law, 
and are not always suitable to Oriental circumstances. 
Enactments of this kind ought, it may reasonably be argued, 
to be construed secundum unaieriam. It appears to have been 
held at one time that the expression ^ natural-bom subjects ’ 
is, in the statutes affecting India, always taken to mean 
European British subjects,^ and, although this* position can 
Uo longer be maintained in its entirety (see, e.g., 21 & 22 
Viet. c. 106, s. 32), there is ground for argument that it may 
be construed subject to restrictions in its application to 
descendants of iion-lihiropean subjects of the Grown. 

^ Fdf a disGussion the difficult questicins w]u<ih have been raised as 
to the effect of the statutory provisions under ivhich certificates of naturaliza- 
tion are granted, and particulaily as to the conb tructioii of a. 7 of the 
Naturalization Act, 1870, see the Report of the Interdepartmental (Join- 
on the Naturalization Laws, 1901 ; Cd. 7^3. The Act of 1670 is 
superseded by the British Nationality and Status of Aliens Act, 1914. 
Naturalization of aliens in India is provided for by Act XXX of 1852, which 
must be read with reference to the later imperial Acts. 

See Minutes by Sir H. S. Maine, No. 97. 
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The conclusions to be drawn from the enactments and the 
reported deciwionti appear to be — ' 

(1) It would not be consistent with the principles of inter- 
national law regulating the relations between indepen- 
dent ci\iJized *Stcites ^ for English courts to exercise, or for 
Parliament to confer, jurisdiction in resx)cct of oifences 
committed by foreigners in foreign territory. ^ I am 
not aware,' says the late Mr, Justice Stephen, ' of any 
exception to the rule that crimes committed on land 
by foreigners out of the United Kingdom are not subject 
to the criminal law of England, except one furnished 
by the Merchant Shipping Act of 1854 (17 & 18 Viet, 
c. 104, H. 267). There may be exceptions in the orders 
made under the Foreign Jurisdiction Acts.' - 

(2) English courts are unwilling to exercise, and Parliament 
is unwilling to confer, jurisdiction in respect of offences 
committed by British subjects in foreign territory, 
except in special classes of cases, 

With respect to offences committed in British territory and 
abetted in foreign territory, or vice versa, it is difficult to 
lay down any general proposition u^hich does not require 
numerous qualifications. 

In the case of felonies committed in England or Ireland 
and aided in foreign territory, the law is settled by the 
Accessories and Abettors Act, 1861 (24 & 25 Viet. c. 94, s. 7), 
which enacts that where any felony 1 as been completely 
committed in England or Ireland, the offence of any person 
who has been an accessory, either before or after the fact, 
to the felony, may be dealt with, inquired of, tried, deter- 
mined, and punished by any court which has jurisdiction to 
try the principal felony, or any felonies committed in any 

^ But see the qualifying note above, p. 373. 

^ History of the Criminal Law, li. 12. Section 267 o£ the Act of is 
now represented by s. 687 of the Act of 1894 noticed above. As to the 
orders under the Foreign Jurisdiction Acts, see hclow, p. 383. There 
may aJso be an exception in the case of a breach of duty to the Cro^^n 
committed abroad by a foreign aervnnt of the Crown. 
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county OT place in whicli the act by reason whereof that 
person has become accessory has been committed ; and in 
any other case the offence of an accessory to a felony may 
he dealt with, inquired of, tried, determined, and punished 
by any court which has jurisdiction to try the principal felony 
or any felonies committed in any county" or place in which 
the person being accessory apprehended, or is in custody, 
whether the principal felony has been committed on the sea 
or on the land, or begun on the sea or completed on the land, 
or begun on the land or completed on the sea, and whether 
within His Majesty’s dominions, or without, or partly T^dthin 
His Majesty’s dominions, and partly without. But there is 
no similar comprehensive enactment with respect to naisde- 
meanours, and it is obvious that different consideration>s would 
apply in the case of such breaches of statutory regulations as 
are not necessarily offences by the law of another country. 

As to offences committed in foreign territory and instigated 
or aided in England, questions of groat importance and 
delicacy have arisen. These questions were raised in the 
famous case of R, v. Bernard,^ and are touched on by the 
late Mr. Justice Stephen in his History of the CrimiTial Law, 
His conclusion is that, " whatever may he the merits of the 
case legally, it seems to bo clear that the legislature ought 
to remove all doubt about it by putting crimes committed 

as regards incitement, conspiracy, and accessories in England. 
Exceptions might be made as to political offences, though 
I should be sorry if they wore made wide.’- The English 
legislature has, however, never gone so far as to adopt the^^e 
conclusions in general terms, though it has declared the law 
m particular cases. Thus, with respect to murder and 
manslaughter, the Offences against the Person Act, i86r 
(2^ & 25 Viet. c. 100, ss. 4, 9), has enacted in substance that 
persons who conspire in England to murtfer foreigners abroad, 

^ Foster and Finlason, 240 (18^8) ; 8 State Trials, N. S.. 887. 

® Vol ii, p. 14. 
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or in England incite people to commit murder abroad, or 
become in England accessories, whether before or after the 
fact, to murder or manslaughter committed abroad, shall be 
in the same position in every respect as if the crime committed 
abroad had been committed in England. 

As to theft, it was decided in 1861/ on a question which 
arose under an Act of 1827 (7 & 8 Geo. IV, 0.29), that where 
goods are stolen abroad, e.g. in Guernf-ey, there couid not be 
a conviction for receiving the goods in England, and this 
decision was considered applicable to cases under the Larceny 
Act, i86i (24 & 25 Viet, c, 96), by which the Act of 1827 
was replaced. This loophole in the criminal law has now 
been stopped by the Larceny Act, 1896 (59 & 60 Viet. c. 52), 
which punishes receipt in the United Kingdom of property 
stolen outside the United Kingdom. A similar question 
arose at Bombay in 1881 ^ on the construction of ss. 410 and 
411 of the Indian Penal Code ; and it was held by the majority 
of the Court that certain bills of exchange stolen at Mauritius, 
where the Indian Penal Code was not in force, could not be 
regarded as stolen property within the meaning of s. 4x0 so 
as to make the person receiving them at Bombay liable under 
s, 411. In order to meet this decision. Act VIII of 1882 
amended tho definition of stolen property in s. 410 of tho 
Penal Code by adding the words, ^ w hether the transfer has 
been made, or the miaappropriation or breach of trust has 
been committed, within or without British India.’ The 
arguments and judgements in the Bombay case deserve study 
with reference not merely to the existing state of the law, 
but to the pruiciidcs on which legislation should proceed. 
Legislation with respect to offences committed in foreign 
territory and instigated or aided in British territory alw ays 
requires careful con Ssi derat ion, especially in its application to 
foreigners, and with reference to minor offences, which may 
be innocent acta under the foreign law, 

^ Hcg. V. Debt u lei, 11 Cox C. C, 207. 

® Empress v, S. Moorga Cheity, I. L, R. 5 Bom. 33S. 
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Under the Orders in Council made in pursuance of the 
successive Foreign Jurisdiction Acts British courts have 
been established and British jurisdiction is exercised in 
numerous foreign territories in respect not only of British 
subjects, but of foreigners, i.e. in cases to which Parliamentary 
legislation would not ordinarily extend. But this jurisdiction, 
though recognized, confirmed, supported, and regulated by 
Acts of Parliament, derives its authority ultimately, not 
from Parliament, but from powers inherent in the Crowm or 
conceded to the Cro^vn by a foreign Stated 

The jurisdiction arose historically out of the arrangements 
which have been made at various times between the Western 
Powers and the rulers of Constantinople. These arrange- 
ments date from a period long before the capture of Con- 
stantinople by the Turks. As far back as the ninth and 
tenth centuries the Greek Emperors of Constantinople granted 
to the Warings or Varangians from Scandinavia capitulations 
or rights of extra -territoriality, which gave them permission 
to own wharves, carry on trade, and govern themselves in 
the Eastern capital. The Venetians obtained similar capitu- 
lations in the eleventh century, the Amalfians in 1056, the 
Genoese in 1098, and the Pisans in 1110, and thenceforward 
they became extremely general. When the Turks took 
Constantinople they did little to interfere wdth the existing 
order of things, and the Genoese and Venetian capitulations 
were renewed d The first of what may be called the modem 
capitulations was embodied in the Treaty of February, 153 1 , 
between Francis I of France and Soliman the Magnificent. 

^ The first and most important section of the Foreign Jurisdiction Act, 
1890 (53 & ^4 Viet. c. 37), is in form a declaration as well as an enact- 
nifnt. Section 2 is in form an enactment only, and possibly the difference 
was intentional. 

See the Introduction by J. Theodore Bent to Early Voyages and T raids 
the Levant i pp, ii, lii — ^Publications of the Hakluyt Society. Mr. Rashdall 
drawn an interesting parallel between the self-governing communities 
of foreign merchants in Oriental countries and the sclf-goveniing communi- 
of foreign students which, at Bologna and elsewhere, were eventually 
cveloped into Universities {Vniversilits of Europe in the Middle A^es, 
^ 53 )- As to the jurisdiction over students at Bologna, see ibid. pp. 178 sqq. 
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This treaty, although, as has been seen, it embodied 110 new 
principle, yet from another point of view marked a new and 
important departure in international law, if and so far as 
international law can be said to have existed at the beginning 
of the sixteenth century. The modem capitulations nega- 
tived the theory that the ‘ infidel ’ was the natural and 
necessary enemy of a Christian. State, and admitted the Maho- 
inedan State of Turkey for limited purposes into the family 
of European Christian States. At the same time they recog- 
nized the broad differences between Christian and Mcihoniedan 
institutions, habits, and feelings by insisting on the with- 
drawal from the jurisdiction of the local courts of Christian 
foreigners who resorted to Turkish territory for the purposes 
of trade, and by establishing officers and courts with juris- 
diction disputes between such foreigners. 

The principles on which separate laws and a separate 
jurisdiction have been at times different and in different 
countries claimed on behalf of Western foreigners trading 
to the East were enunciated, many generations afterwards, 
by Lord Stowcll in a passage which has become classical : — 


^ It is contended on this point that the King of Great Britain does 
not hold the British possessions in the East Indies in right of sovereignty, 
and therefore that the character of British merchants does not nece$,- 
sarily attach on foreigners locally resident there. But taking it that 
such a paramount sovereignty on the part of the Mogul princes really 
and solidly exists, and that Great Britain cannot be deemed to possess 
a sovereign right there ; still it is to be remembered that wherever even 
a mere factory is founded iii the eastern parts of the world, European 
persons trading under the shelter and protection of those establishments 
are conceived to take their national character from that association 
under which they live and carry on their commerce. It is a rule of the 
law of nations, applying xjractically fco those countries, and is different 
from what prevails ordinarilyin Europe and the western parts of the 
world, in which men take their present national character from the 
general character of the country in which they arc resident. And this 
distinction arises from the nature and habit of the countries. In the 
western parts of the world alien merchants mix in the society of tho 
natives ; access and ititermixturo are permitted ; and they become 
incorporated to almost the full extent. But in the East, from the oldest 
times, an immiscible character has been kept up ; foreigners are not 
admitted into the general body and mass of the society of the nation r 
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they continue strangers and sojourners as their fathers were— Doris 
ftmnm suam non intermiscuit undam. Not acquiring any national 
character under the general sovereignty of the country, and not trading 
under any recognized authority of their own original country, they have 
been held to derive their present character from that of the association 
or factory under whose protection they live and carry on their trade.' ^ 

The first of the capitulations granted to England bears The 
date in the year 1579/^ years afterguards, in 1581, Company. 

Queen Elizabeth established' the Levant Coinjiany for the 
purpose of carrying on trade with the countries under the 
Ottoman Porte. In 1605 the company obtained a new 
charter from James and this charter, as confirmed by 
Charles IT, recognized hy various Acts of Parliament, and 
supplemented by usage, constituted the basis of the British 
consular jurisdiction in the East until the abolition of the 
Levant Company in 1825.^ 

By the charter of King James, as confirmed by the charter 
of King Charles, the company was invested with exclusive 
privileges of trade in great part of the Levant and Mediter- 
ranean seas, and with a general power of making bydaw's 
and appointing consuls with judicial functions in all the 
regions so designated. 

The charter of King James w'as altogether in the nature 
of a prerogative grant from home, and Avas not founded on 

^ Tkfi Indian Chief, (1800) 3 Robinson. Adm, Rep. p, 28- See also the 
remarks of Dr. Lushington in the case of the Laconia^ (1863) 2 Moo. P. C., 

teT, p. 183, 

* The capitulations with England now in force were confirmed by the 
Treaty of tho Dardanelles in 1809, and are to he found m Hertslet’s Treaties, 
a. 346, and in Aitchison’s Treaties, third edition, vol, xi, Appendix I. 

The statements in the following paragraphs, as to the jurisdiction 
exercised by the officers of the Levant Company, are derived partly from 
^ uicmorandum written for the Foreign Office by the late Mr. Hope Scott 
(then Mi. J. U. Hope), by whom tho Foreign Jurisdiction Act, 1843, was 
drawn. [This memorandum, which at the date of the first edition of this 
hook had not been published, itj now printed as Appendix VI to Sir Henry 
Jenkyns'fi British Buie and Jurisdiction beyond ike See also the case 

The Liiconia ; Papayanni v. The Bussian Steam^ Navigation Company, 

2 Moo. X>, Q ^ ^ g ^ history of tho Levant Company, see 

if ^^^Ts Introduction to Early Voyages and Travels in the Levant^ noticed 
^ ove, and the article on ‘ Chartered Companies ’ in the Encyclopaedia of the 
I'dws of England, * 

1691 
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any recital of concesbsions made by the various sovereigns in 
whose dominions it was to take effect. It did not expressly 
refer to any such concessions as the basis of a power to with' 
draw British subjects from the foreign tribunals, and such 
a power was apparently assumed even in cases in which those 
tribunals might, according to the local law, supply the legiti- 
mate forum. The charter merely provided that there should 
be no infraction of treaties. 

The main strength of the coercive jurisdiction given hy 
the charter appears, in Turkey at least, to have depended, 
on the one hand, upon the corporate character of the com- 
pany and the powder w^hich it thus had over its own members, 
and, on the other hand, upon its exclusive privileges of trade 
which enabled it to prevent the influx of disorderly merchants 
and seamen. 

The charter did not contemplate the exercise of any criminal 
jurisdiction properly so called, nor any of a civil character 
in mixed suits. These branches of the consular jurisdiction 
in the East are probably of gradual acquisition, and perhaps 
were not claimed at the time when King James and King 
Charles granted their charters. 

pissola- The jurisdiction conceded by the Sublime Porte was 
levant exercised mainly ^ by officers called consuls who were 
Company, Levant Company, and w^hosc procedure 

was regulatecl’by bydaw^s ol t'he Company made under powers 
very like those granted to the East India Company. 

The Levant Company, with its exclusive privileges of 
trading and its indefinite legislative and judicial powders, 
closely resembled the East India Company ; and the legal 


* The jurisdiction was cxcrciaod alsfj by the ambassador, who jiP&s 
appointed hy the Grown, but wa^ until 1S03 nomhiatod and paid by tho 
Levant Company. He continued to be chief judge of the consular court 
down to 1357. 

“ Of course the use of (he word ‘ consul ’ is of much older date ; 
Murray’s Dictionary, and Du Cnngo, s. v., and the Report of the Select 
Committee of the House of Commons on (’onsular Establishments, j 835 ' 
As to the French consuls in the Levant during and before the seventeenth 
century, see Masaoir, Bist, du Commerce Francis dans le Levant, p. xiv- 
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difficulties which arose when the East India Company extended 
the exercise of its legislative powers beyond the staff of its 
factories illustrate the technical difficulties which arose or 
might have arisen under the jurisdiction exercised by the 
consular officers of the Levant Company. But, as the East 
India Company grew, the Levant Company dwindled, <and 
in 1825 it was formally dissolved. The Act which pro\ided 
for its di>ssoIution (6 Geo. IV, c. 33) enacted that thereafter 
all such Tights and duties of jurisdiction and authority over 
His Majesty's subjects resorting to the ports of the Levant 
for the purposes of trade or otherwise as were lawfully exercised 
or performed, or which the various charters or Acts, or any 
of them, authorjy-ed to be exercised and performed, by any 
consuls or other officers appointed by the Company, or w^hich 
such consuls or other officers lawfully exercised and per- 
formed under and by virtue of any power or authority what- 
ever, should be vested in and exercised and performed by such 
consuls and other officers as His Majesty might be pleased 
to appoint for the protection of the trade of His Majesty’s 
subjects in the ports and places mentioned in the charters 
and Acts. 


The intention of the Act, doubtless, was to transfer to the Difficul- 
consular officers appointed by the Crown all the po^vers 
formerly vested in the consular officers appointed by the 
Lftvmt, . "BJit the, Levant 

of the Company materially increased the difficulty of the 
task imposed on the consuls. The authority which had 
previously supported them was gone, and the prescriptive 


respect which might formerly have attached to the powers 
conferred by the ebetTter xvas dlM^wibed by the necei^^^ty 

which had now arisen of testing those powers by the recog- 
nized principles of the English constitution. 


In 1826 the law officers of the Crown threw doubts on 
the legality of the general powers of fine and imprisonment, 
^nd of the power which had previously been held to be vested 
in the consuls of sending back British subjects in certain 


CC2 
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cases to this country, and thus the coercive character of the 
jurisdiction was greatly shaken. 

Moreover, the Act of Greorge IV had made no provision 
in lieu of the Company’s power of frataiug by-laws, and no 
method had heen devised for meeting the difficulties arising 
out of a strict adherence to English jurisprudence and out 
of deviations from it by the consular tribunals. 

And, lastly, the criminal and international jurisdiction had 
gradutilly assumed a form which the new state of affairs 
rendered in the highest degree important, but the exercise 
of which transcended such authority as the Company’s consuls 
might j>roviously have claimed. 

In 1S36, eleven years after the dissolution of the Levant 
Company, an Act (6 & 7 Will, IV, c. 78} was passed to meet 
these diificulties. It recited that by the treaties and capitula- 
tions subsisting between His Majesty and the Sublime Porto 
full and entire jurisdiction and control over British subjects 
within the Ottoman dominions in matters in which such 
British subjects are exclusively concerned wan given to the 
British ambassadors and consuls appointed to reside within 1 
the said dominions, and that it wan expedient for the protee- ! 
tion of British subjects within the dominions of the Sublime 
Porte in Europe, Asia, and Africa, and likewise in the States 
of Barbary, as well as for the protection of His Majesty’s 
ambassadors, consuls, or other officers appointed or to be 
appointed by His Majesty for the protection of the trade of 
His Majesty’s subjects in the said ports and places, that 
provision should be made for defining and establishing the 
authority of the said ambassadors, consuls, or other officers. 
And it went on to enact that His Majesty might by Orders in 
Council issue directions to His Majesty’s consuls and other 
officers touching their rights and duties in the protection of his 
subjects residing in or resorting to the ports and places men- 
tioned , and also directions for their guidance in t he settlement of 
differences between subjects of His Majesty and subjects of any 
other Christian Power in the dominions of the Sublime Porte- 
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The Act uf 1830 was a complete failure, and remained 
a dei\d letter. Its language and machinery were in many 
respects defective and open to objection. 

British extraterritorial jurisdiction in the Levant was Failure of 
derived from two main sources ; the authority of the Sublime 1836; its 
Porte and the authority of the Crown of England. The 
charters of James and Charles ignored one of these sources, 
and used language which seemed to treat the jurisdiction 
exercised by the consular officers of the Levant Company as 
resting exclusively on the prerogative of the Crown. The 
language of the Act of 18^5 was sufficiently general to include, 
and was perhaps intended to include, authority derived from 
the Porte and from the consent of other European Powers, 
but the Act makes no specific reference to either of these 
sources. The Act of 1836 erred in the opposite direction. 

Its language was so framed as to countenance the theory, 
always disavowed by the English Government, that British 
ambassadors and consuls were in respect of their jurisdiction 
delegates of the Porte, instead of being officers of the Ci'owii 
exercising powers conceded to the Crown by the Porte. 

Again, the preamble, by referring specifically to the capitula- 
tions, and to cases in which British subjects were exclusively con- 
cerned, tended to discredit those important parts of the juris- 
diction which had arisen from usage or which related to cases 
B>ffeoting foreign subjects izzider the protection of Great Britain. 

Usage had played an important part in the development 
of British jurisdiction in the Levant. At the outset that 
jurisdiction, as has been seen, did not include criminal juris- 
diction, properly so called, nor civil jurisdiction in suits 

a mixed character. But by 1836 the subject-matter of 
this jurisdiction appears ^ to have included, either generally 
and constantly or in some places and occasionally — 

Crimes ^nd offences of whatever kind committed by 
British subjects ; 

(2) Civil proceedings where all parties were British subjects : 

^ According to Mr. Hope Scott* 
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(3) C^vil proceedings wiierc the defendant a Brit;-'') 
subject and the plaintiff a subject of the Porte ; and 

(4) Civil pTOcce dings where the defendant was a British sub- 
ject and the plaintiff subject to another European Power. 

And the exercise of this jurisdiction might be claimed, not 
only on behalf of British subjects, but e equally on behalf of 
subjects of other Powers navigating under the flag, or claim- 
ing the protection, of Great Britain. It must be borne in 
mind that the loidan Islands were at that time \inder the 
protection of the British Government, and that cases in 
which Ionian islanders were concerned were apt to come 
before the consular courts at Constantinople and elsewhere 
in the Levant. But, besides the Ionian islanders, there was 
a motley crew of persons of different nationalities, hangers-on 
of the embassy and others, who for reasons more or less 
legitimate claimed British protection. This was the origin 
of the class of protected persons referred to in modern Orders 
in Council under the Foreign Jurisdiction Acts.^ 

Lastly, the Act was so vaguely wwded as to leave great 
room for doubt as to the powers conferred by it on the Crown, 
and particularly as to ho>v far the CrowTi could in accordance 
with it exercise pow'ers of legislation. This w^as a matter of 
the greatest moment. Under the capitulations the ‘ custom ’ 
of the English w'as to be observed on the decision of any mit 
or other difference or dispute amongst the English themselves. 
And in proceedings between English and Europeans the 
jorum rei w^as customarily allow^ed to entail the application 
of English law to an English defendant, but a strict adherence 
to English j urisprudonce had never been observed. The law to 
be administered was so vague and uncertain that a powder 
to declare and modify it had become imperatively necessar}'". 
Foreign The Act of 1836 was repealed and superseded by the 
tionVet Jurisdiction Act of 1843 (6 & 7 Viet. c. 94). This 

of 1843- 

^ It is well known how scandalously the privilege of claiming ioreign 
protection has been abused in places like Tangier. As to tho restrictions 
placed on this privilege in Turkey aee Young, Corps de Droil Ottoman, ii 230- 



v] BRITISH JURISDICTION IN NATIVE STATES 39I 
► ' 
Act, the provisions of which arc now embodied in the Foreign 
Juriadictioii Act, 1890 (53 & 54 Viet. c. 37), was as conspicuous 
a success as its predecessor was a conspicuous failure. Its 
merits were that its recitals were sufticiently comprehensive 
to cover all possible sources of extra-territorial jurisdiction., 
and that its enacting words embodied a formula of great 
simplicity,, and yet sufficiently elastic to cover all modes in 
which extra-territorial jurisdiction need be exercised. The 
theory on which the Act proceeded was that, in places beyond 
the Queen's dommioris where the Queen had jurisdiction, 
she ought, with respect to the persons under that jurisdiction, 
to be in the same position as that which she occupies in 
a territory acq[uired by conq^uest or cession, that is to say, 
ought to have full power of legislating by Order in Council. 
The Act recited (ati the Act of 1890 now recites) that by 
treaty, capitulation, grant, usage, sufferance, and other iawfuJ 
means Her Majesty hath power and jurisdiction within divers 
countries and places out of Her Majesty dominions, and 
that doubts have arisen how far the exercise of such power 
and jurisdiction is controlled by and dependent on the law 
and customs of this realm, and it is expedient that such 
doubts should be removed. It then declared and enacted, 
in terms reproduced by the Act of 1890, that ' it is and shall 
be lawTul for Her Majesty to hold, exercise, and enjoy any 
power or jurisdiction wffiich Her Majesty now hath, or may 
at any time hereafter have, within any country or place out 
of Her Majesty s dominions in the same and as ample a 
manner as if Her Majesty had acquired such power or juris- 
diction by the cession or conquest of territory/ 

To illustrate the effect of this enactment by a concrete 
instance, the King has, with respect to the jurisdiction exer- 
cisable by him at Shanghai, a place within the territorial 
limits of the empire of China, the same powder as he has in 
ftong Kong, a British Crown colony outside the tenitorial 
limits of China and acquired by cession. 

Under the Foreign Jurisdiction Act of 1843, and the various 
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oiiaotmcnts uhieli have been passed f<n‘ amending and 
extending it, and which are now embodied in the Consolida- 
tion Act of 1890, consular and other judicial officers have 
been established in all parts of the world wffiere the sovereign 
Power is non -Christian, and extensive codes of law have been 
framed for their guidance.^ In most cases the law adopted 
has been the English with the necessary modifications 
and simplifications ; but at /Zanzibar, which is much resorted 
to by natives of India, and from officers at which place an 
appeal is given to the High Court of Bombay, the law^ applied 
is the law^ of British India. 2 A similar course was adopted 
in the Persian Coast and Islands Order in Council, 1889.^ 

Three stages may be traced in the history of the Foreign 
Jurisdiction Acts. 

During the first stage they were applied exclusively to 
territories under regular Governments to whom consular 
officers were accredited, and where consular jurisdiction was 
exercised concurrently by the officers of other European 
States. Practically they were only applied to non-Christian 
countries, such as Turkey, Persia, and China. ‘ Such coun- 
tries/ as Mr. Westlake has observed,'^ ‘ have civilizations 
differing from European, and, so far as they are not Mahome- 
dan^ from those of one another. The Euro23eans or Americans 
in them form classes apart, and W'ould not feel safe under 
ifiW 0/ 

assured of its integrity, could not have the machinery iieceS' 
sary for giving adequate protection to the unfamiliar interests 
arising out of a foreign civilization. They were therefore 
placed under the jurisdiction of the consuls of their resj^ective 
States, pursuant to conventions entered into by the latter 
with the local Governments.^ ^ 

Turkey was the first country to wffiich the Foreign Juris - 

^ Sct3 the Orders in Council printed in vol. v of the Statutory Rules and 
Orders Revised. 

^ See the Zanzibar Order in Council, 1897. Slat. R, and 0 . Rev. v. 87. 

® Slat, i?. and 0 - v, 667. 

^ Chf 3 /pier 8 on Princifles 0/ Internotional Law, p. 102. 
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diction Acts were applied, and the jurisdiction exercised by 
British authorities in Turkey is now regulated by the Ottoman 
Order in Council, 1899,1 which extends to all the dominions 
of the Ottoman Porte, including Egypt. 

The Anglo-French Convention of 1904 virtually recognized 
the predominant position of the Bjitish Government in 
Egypt, but Egypt has not become a British protectorate, 
as Tunis has become a French protectorate, and consequently 
Egypt is still subject to the regime of the Capitulations. The 
evils arising out of that regime were forcibly described 
by Lord Cromer in his reports on Egypt for the years 1904 
and 1905.'^ Egypt, he remarked, stands in the unique position 
of an Oriental country which has assimilated a very consider- 
able portion of European civilization, and which is mainly 
governed by European methods, but which at the same time 
possesses no machinery for general legislation, such as is 
possessed by the various states which, in judicial and adminis- 
trative matters, it is taking as its model. At present no 
change can be made in any la’w applicable to Europeans 
without the unanimous consent of nearly all the Powers of 
Europe and the United States of America, and experience 
shows that it is practically impossible to obtain this consent 
even in matters of minor importance. So long as legislation 
was conducted by diplomacy, and so long as fifteen separate 
Powers oi. eank mw 

legislative proposal, he regarded any attempt to introduce the 
reforms, of which the country stands so much in need, as prac- 
tically hopeless. The remedy which he suggested was the crea- 
tion of a special legislative body, representative of European 
foreigners in Egypt, and capable of making laws to bind them.^ 


StaL R. and 0 , Rei\ vol. v, p. 742. When Tunis became a French pro- 
ec borate it was excluded from the operation of the Ottoman Order in 
vouncil then in force. As to the consular courts and jurisdiction in Turkey 
Young, Corps de Droil Oltoma/iy i. 279. 

^ Egypt, No. I (1905), (Jd. 2409 ; Egypt, No. 1 (1906), Cd. 2817. 

The capitulations do not apply to the Soudan, which ia practically 
^BritiBh protectorate. 


Anoma- 
lous 
position 
of Egypt. 



GOVERNMENT OF INDIA 


394 


[CH. 


Second After the Foreign Jurisdiction Act had been applied to 
a^lica- t^ouiitrics like Turkey, it became necessary to extend the 
ba^Mous foreign jurisdiction to barbarous countries not 

countries, under any settled government. By an Act of 1861 (24 & 25 
Viet. c. 31)^ the colonial authorities of Sierra Leone were 
empowered to exercise jurisdiction in the uncivilized terri- 
tories adjoining that colony. And by an Act of 1863 (26 & 
27 Viet. c. 35) ^ similar provision was made with respect to 
territories adjoining the Cape Colony. A more important 
departure in this stage was marked by the passing of the 
Pacific Islanders Protection Act of 1875 (38 Sc 39 Viet. c. 51). 
By this Act Her Majesty was empowered to create by Order 
in Council a court of justice with civil, criminal, and admiralty 
jurisdiction over Her Majesty’s subjects within certain islands 
and places in the Western Pacific, wdth power to take cogni- 
zance of all crimes and offences committed by Her Majesty’s 
subjects within any of those islands and places. Three years 
later pow'^er was given in more general terms to bring places 
not within the dominions of any settled government under 
the operation of the Foreign Jurisdiction Acts. By s, 5 of 
the Foreign Jurisdiction Act, 1878 (41 & 42 Viet. c. 67), 
now reproduced by s. 2 of the Foreign Jurisdiction Act, 1890, 
it w^as enacted that in any country or place out of Her 
Majesty’s dominions in or to any of Her Majesty's 

subjects were for the time being resident or resorting, and 
which was not subject to any Government from whom Her 
Majesty might obtain power and jurisdiction by treaty, or 
any of the other means mentioned in the Foreign Jurisdiction 
Act, 1843, Her Majesty should, by virtue of the Act, have 
power and jurisdiction over Her Majesty’s subjects^ for the 
time being resident in or resorting to that country or place, 
and the same should be deemed to be power and jurisdiction 


^ This Act is still in force, but may be revoked or varied by an Order 
in Council under the Foreign Jurisdiction Act, 1S90 (sco 53 & 54 Viet, 
c. 37, s. 17). 

* Note that the jurisdiction under these enactments is expressly confined 
to British subjects. '' 
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had by Her Majesty therein within the Foreign Jurisdiction 
Act, 1843. 

An important stage was reached when the Foreign Juris- Third 
diction Acts were appUed to protectorates. In territories to applica- 
which the Pacific Islanders Protection Act applies, such as 
Samoa, British officers and French or German officers may torates. 
be exercising jurisdiction side by side. But in their third 
stage the Foreign Jurisdiction Acts have been applied to 
certain territories in Africa which are under the exclusive 
protectorate of England in this sense, that their chiefs are 
debarred from entertaining diplomatic relations with any other 
European Power, and that consequently such extra-territorial 
jurisdiction as is exercised within the territories is monoijolized 
by officers of the British Government instead of being exercised 
by them concurrently with officers of other European States. 

The term ‘ protectorate ’ acquired international recognition 
in the proceedings of the Berlin Conference of 1885, wdien African 
it was stipulated (by Art. 34 of the Acte General) that any 
PoTver which might thereafter either acquire possession of 
or assume a protectorate over, any territory on the coast ence, 
of Africa, should notify the same to the other signatory 
Powers, in order to give them an opportunity of putting 
forward any claim to which they might conceive themselves 
entitled. This stipulation did not apply to annexations or 
protectorates in the interior.^ 

Immediately after the signature of the general Act of Charter to 
Berlin, the Emperor William granted to the German Coloniza- coloniza- 
tion Society in East Africa a charter of protection, in which 
he spoke of territories wdiich by certain traders had been 
ceded to him for the German Colonization Society, with 
‘territorial superiority,’- and granted to the Society, on 

^ The general Act of Berlin is to be found in Hcrtslot, Map of Africa by 
i. 20. There are several references to protectorates in other articles 
of the Act of Berlin, and also in the subsequent “Brussels Act with respect 
to the African Slave Trade, Hertslet, i. 48. 

^ The word used in the charter is ‘ Landeahoheit,’ and is translated in 
Hertsleb’s Map oj Africa by Treaty as ‘ sovereign rights.’ 
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certain conditions, the authority to exorcise all rights arising 
from their treaties, including that of jurisdiction over both 
the natives and the subjects of Germany and of other nations 
established in those territories, or sojourning there for com' 
mercial or other purposes,^ 

Questiona As to the legal and international effects of this charter and 
later imperial Act of April, 1886, by which the charter 
charter, apparently been superseded, many questions have been 
raised by writers on international law both in this country 
and on the Continent.^ Have the territories to which they 
apply become German territory in a sense which imports all 
the rights and responsibilities of territorial sovereignty ? Or 
are they merely subject to a German protectorate, implying 
a lesser degree of sovereignty and responsibility ? 

In considering these questions it must be borne in mind 
that Germany had in 1886 practically no colonial experience. 
England, with her vast system of colonies and dependencies, 
and with her factories and mercantile establishments in every 
part of the world, is familiar with the several distinctions 
for legislative, judicial, and executive purposes between the 
British dominions aS a whole and the places outside the British 
dominions in which British jurisdiction is exercised ; between 
the United Kingdom and the colonies and dependencies 
which, with the Uznted Kingdom, make up the British 
Empire, and are sometimes described collectively in Acts 
of Parliament as British possessions ; and lastly, between, the 
several classes of British possessions ; and with the mode in 
which, extent to which, and conditions under which imperial 
authority may be exercised in places belonging to each oi 
these categories. Germany, w’hen the present empire was 
formed, had no colonies, and few important mercantile settle- 
ments in foreign countries, and the constitution of the empire* 
contained no provision for the mode in which authority was 

^ Hertslet, Map of Africa hy Treaty^ i. 303. 

* SeSjC.g., Hall Foreign Jurisdiction of the British Crowrit part iii, chap. 5 ,* 
Westlake, Chapters on the. FrincipUs of Iniernationul Law, p. 177 ; Despagnet; 
Fssai sur les Protectorais, chap, iii. 
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to be exercised in any possessions or colonies which might 
subsequently be acquired. Hence the antithesis which was 
most present to the minds of German statesmen and jurists 
was that between their home or European territories — the 
Reichsgebiei proper — ^and their new acquisitions bejmnd the 
seas ; and the tendency was to distinguish these latter by 
the collective name of protected territory, or ' Schutzgebiet" 

It was not unnatural that this aj)pellatioii should appear 
inconveniently indefinite, and that more precise information 
should have been desiderated as to the category in which these 
territories ought to be placed ; as to whether they were or 
were not to be treated, for international purpo>seSj as German 
territory ; as to whether the natives were or were not German 
subjects ; and generally as to the nature and extent of the 
rights claimed and responsibilities assumed by the German 
sovereign within these regions. African protectorates are 
still in a transitional and experimental stage, and it is not 
always easy to give a precise answer to questions of this kind. 

The German Protectorate in East Africa, with its double 
government by the Imperial Crowm and by a chartered 
company, was a political experiment resembling in its nature, 
and perhaps consciously modelled on, the earlier form of 
British rule in India. The vagueness of language of the 
German charter and Act finds a close parallel in the vagueness 
of oi Ant at ajj/I this, 

vagueness is probably attributable in each case to the same 
causes. As Sir James Stephen has remarked,^ the authors 
of the Pegvilating Act ' wished that the King of England 
should act as the sovereign, of Bengal, but they did not wish 
proclaim him to be so.' 

The questions which w^ere raised with reference to the Questions 
German protectorate claimed in 1885 may be raised, and E^nglish 
have been raised, with reference to the English protectorates 
established in various parts of Africa over regions occupied Africa, 
hy uncivilized tribes. The term ‘ protectorate,' it has been 

' Nuncomar and Impefj, ii- 1^9* 
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observed, implies a protecting State and a protected State. 
How can it be applied to nncivilized regions where there is 
no organized State to protect ? In what respects does a pro- 
tectorate of this kind, where all the effective powers of 
sovereignty are exercised by the protecting State, differ 
from territorial sovereignty The tennity of the distinction 
between a protectorate of this kind and territorial sovereignty 
was well illustrated by the Jameson case of 1896, In that 
case the expedition started from tw'o points, one of which, 
Maf eking, was within the boundaries of the Cape Colony, 
and therefore clearly within British territory, whilst the other, 
Pitsani Pitslogo, was wdthin the Bcchuanaland Protectorate. 
The Lord Chief Justice, in charging the jury,^ intimated 
clearly that in his opinion the latter of these places, as welJ 
as the former, must, at all events for the purposes of the 
Act under which the indictment was framed (the Foreign 
Enlistment Act, 1870, 33 & 34 Viet. o. 90, s. ii), bo treated 
as if it were within the limits of Her Majesty's dominions. 

^ The following are illustrative gpoeimens o£ treaties made with native 
chiefs in Afrie-a ; — r 

‘ [name of chief] hereby declares that he has placed himself and all his 
terribories, countries, peoples, and subjects under the protection, rule, and 
gOTernment of the Imperial British East Africa Company, and has ceded 
to the said Company all its [qu. his] sovereign rights and rights of govern- 
ment over all hia territories, countries, peoples, and subjects, in consideration 
of tho said Company granting the protection of the said Company to him, 
his territories, countries, peoples, and subjects, and extending to them 
the >)Gnofif; of the rule and government of the jtaid Company, And ho 
undcrtalics to hoist and recognize the flag of the said Oompanj^’ Hertsiel, 
Map of Africa hj/ Treaty ^ i. i(36. 

‘ We, the undersigned Sub -Chiefs, , . , acting for and on behalf of the 
Wanyassa people living within [specified limits], moat earnestly beseech 
Her Most Oracious Majesty the Queen of Great Britain and Ireland . . . tn 
take our country, ourselves, and our peoples under her special protection^ 
we solemnly pledging and binding ourselves and our peoples to obse^-ve 
the following conditions : — 

‘ I. That wo give, over all our countiy within the abnvo-desenbed limits, 
all sovereign rights, and all and every other claim absolutely, and without 
any reservation whatever, to Her Most Gracious Majesty the Queen [&o.] 
for all time coming.’ Herfcslet, i. r«8. 

It ia difficult to see what residuum of sovereignty remains after these 
oeBsions. 

* Times, July 29, 1.396. 
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And this might, perhaps, reasouahly held, for the nature 
of the sovereignty exercised by the British Crown within the 
protectorate was such that the British Crown and its agents 
and officers could, whilst a protected native chief could not, 
prevent an aggression from the protectorate into neighbour- 
ing territory, and consequently such an aggression was within 
the mischief of the Actd It must be remembered, however, 
that the points of law arising in the Jameson case were not 
fully argued, and that the language of a charge to the jury 
cannot always be construed with the same strictness as the 
language of a judgement. The law w^as laid down in the 
Jameson case vn'Cti reference to the construction oi a paTtiemW 
statute, and the propositions embodied in the chief justice’s 
charge must not receive too wide an application. It seems 
clear that for ordinary purposes the territory of a protectorate 
is foreign and not British territory. If this were not so, 
orders for establishing and regulating the jurisdiction exer- 
cisable within it by British authorities could not be made 
under the Foreign Jurisdiction Act. Perhaps it would be 
accurate to fiSiy that for the purposes of municipal law the 
territory of the Bechuanaland Protectorate is not, but for 
the purposes of international law must be treated as if it were, 
part of the British dominions. The line of division is thin, 
but it exists, and it has its utility. If the objection is raised 
that protectorates of this kind are inconsistent with previously 
received rules and formulae of international lawj the answer 
is that they have been found by practical experience to pro- 
vide a convenient halfway house between complete annexation 
and complete abstinence from interference ; that inter- 
national law is an understanding between civilized nations 
with respect to the rules applicable to certain existing facts ; 
that it is in a state of constant growth and development ; 
and that when new facts make their appearance the appro- 
priate rules and formulae will speedily ^e devised.^ 

See the Order in Council as to jurisdiction in the protectorate, below, p. 405 . 

The terms * protectorate ’ and ‘ sphere ol infldcncG ’ have bometime? 
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The application to protectorates of the machinery of the 
Foreign Jurisdiction Acts has brought into greater prominence 
the question as to the classes of persons with respect to whom 
the 3 tiris diction exercised in accordance with those Acts can 
be or ought to be exercised. The answer to these questions 
depends upon the nature and origin of the jurisdiction, and 
on the terms of the instrument by which the jurisdiction is 
regulated. As the jurisdiction is derived from an arrange- 
ment between the British Crown and the territorial sovereign, 
it clearly can be made exercisable in the case of persons under 
either of those authorities. But in the territories w^here it 
was first exercised, it was required for the protection of 
foreigners, and was not intended for, and was not exercised 
in the case of, subjects of the territorial sovereign. The 
classes of persons for whom it was intended were either 
British subjects or persons entitled to the political protection 
of the British Grown. And the Ottoman Order in Council 
of 1899 (Articles 16-19), other Orders in Council framed 
on the same lines, includes British-protected persons in its 
definition of British subjects (Art. 3) and orders provision for 
the registration of British subjects as so defined. In the 

been loosely treated as synonymous. But the latter term has merely 9 
negative meaning. It implies an engagement between two States, that 
one of them will abbtain from interfering or exercising influence within 
iifiriiLin W-hir.h* botwenn Jbe yiar.tir:fV jam .rpiiervecl 

for the operations of tho other. Such an engagement does nob of itself 
involve the exercise of any powers or the assumption of any responsibility 
by either State within the sphere of influence reserved to itself. But tho 
exclusion of interference by one of the States within a partieuiar territory 
may involve the assumption by the other of some degree of responsibility 
for the maintenance of order within that torrifcoiy. Thus a sphere of 
influence is a possible protectorate, and tends to pass into a protectorate, 
just as a protectorate tends to pass into complete sovereignty. Tho chiet 
use of establishing a Sphere of influence appears to be to minimize tho 
risk of war arising from scrambles for territory, and to obviate the necessity 
for effective occupation as a bar to annexation or encroachment by a 
competent State. But the arrangement on which a * sphere of influenct‘ 
is based has, of itself, no international validity, and is not binding except 
on such State s as arc parties to the arrangement. The phrase was iiivcntc<l 
to meet a transient state of things, and is perhaps tending to beconie 
obsolete. 
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case of the Laconia,^ which was between British subjects 
and Russian subjects in respect of a collision between a British 
and a Russian ship, it was found by the Judicial Committee 
of the Privy Council that the Ottoman Government had 
long acquiesced in allowing the British Government jurisdic- 
tion between British subjects and subjects of other Christian 
States exercised by means of consular courts, and that whilst 
there was no compulsory power in a British court in Turkey 
over any but British subjects, a Russian or other foreigner 
might voluntarily submit to the jurisdiction of such a court 
with the consent of his sovereign. 

The decision in the Lacbnia case applied to a state of cir- 
cumstances where there were several Powers exercising extra- 
territorial jurisdiction in the territories of the same State. 
It requires modification in its application to the conditions 
of a protectorate. The assumption of control over the foreign 
relations, or, to use another expression, over the external 
sovereignty, of a State implies the assumption of responsi- 
bility both for the safety and for the good conduct of foreigners 
who resort to the territories of the protected State and who 
are not subjects of the protecting State ; that is to say, for 
matters which, in the case of an independent State, are dealt 
With by diplomatic intervention. And, except where the 
local law and administration of justice are in full conformity 
with European standards, this responsibility cannot be effec- 
tively discharged unless the courts of the protecting State 
exercise jurisdiction over such foreigners. 

Conversely, when the protecting State establishes courts 
with competent jurisdiction and adequate security for the 
a-dministration of justice in accordance with Western ideas, 
the necessity for consular courts of other Western Powers 
disappears. Thus, when France established a protectorate 
over the regency of Tunis and set up French courts in the 
^ogfency, the Queen consented to abandoA her consular juris- 
diction, with a view to British subjects in the regency becoming 

' (^863) 2 Moo. P. C., N. 161 ; 33 Law Journal, S., P. M. & A. 1 1. 
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justiciable by those French courts under the same condi- 
tions as French subjects d 

Accordingly, the assumption of an exclusive protectorate 
seems to imjjly the exercise of jurisdiction over foreigners 
and the exclusion of the jurisdiction of foreign consular 
courts, and in the opinion of the latest authorities on inter- 
national law jurisdiction over foreigners is, in such protec- 
torates, legally exercisable.^ 

The mode in which the powers exercisable under the Foreign 
Jurisdiction Act have been applied to uncivilized regions, 
and have been gradually extended in their adaptation to 
protectorates, may be illustrated by the Orders in Council 
which have at various times been made for different region'^ 
in Africa. 

A comparatively early stage in the process of development 
is represented by an Order of 1889 ® under which ' local jurih- 
dictions ’ could be constituted where necessary. The Ordei' 
declared that the powers conferred by it within a local juris- 
diction was to extend to the persons and matters following, 
in so far as by treaty, grant, usage, sufferance, or other lawful 
means Her Majesty had powder or authority in relation t<» 
such persons and matters, that is to say : — 

(1) British subjects as defined by the Order ; 

(2) The property and personal and proprietary rights aiul 
obligations of British subjects wdthin the local juris- 
diction (whether such subjects were or were not within 
the jurisdiction), including British ships with their boats 
and the persons and property on board thereof, or 
belonging thereto ; 

(3) Foreigners, as defined by the Order, w^ho should submit 

* The British consular jimsdiction established in Tunis under the Forclj^n 
Jurisdiotion Acts was expressly abolished by the Order in Council of Decom- 
ber 31, 1883. 

* Sce^ < 5 -g-f Wcatlfikr. Ohdptei'S on 0/ J nttmnLiionnl Law^ p. 187 ; 

International Lavj, Part I, Pcaci, chap, vi, 

® The Africa Order in Council, 1869. SCai, R. and 0 , Rev.<, vol. v, p- 
This Order and the amending Order of 1892 have been practically suprrscflcd 
by the Orders of 19O" for British Central Africa and British East Afneti 
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themselves to a court, in accordance with the provisions 
of the Order ; 

(4) Foreigners, as defined, by the Order, with respect to 
whom any State, king, chief, or Government, uhose 
subjects, or under whose protection they are, had, by 
any treaty, as defined by the Order, or otherwise, agreed 
with Her Majesty for, or consented to, the exercise of 
power or authority by Her Majesty, 

The term ‘ British subject ’ was defined as including not only 
British subjects in the proper sense of the word, but also 
any persons enjoying Her Majesty's protection and, in par- 
ticular, subjects of the several princes and States in India 
in alliance with Her Majesty, residing and being in the parts 
of Africa mentioned in the Order A The term ' foreigner ’ 
was defined as meaning a person, whether a native or subject 
of Africa or not, who v/as not a British subject within the 
meaning of the Order. 

Whether the Order authorized the exercise of criminal 
jurisdiction over ' foreigners ’ seems open to doubt, and the 
e-xercise under it of civil jurisdiction in respect of a ' foreigner ' 
w^as expressly declared to require his specific consent in each 
case, whilst the court was also empowered to require evidence 
that no objection was made by the Government whose sub- 
ject the foreigner was. 

These The pjownksB jUuiisd.icTinu 

foreigners were soon found to be incompatible with the 
conditions of a protectorate, and accordingly the jurisdiction 
received a wide extension under the Africa Order in Council," 
1892. This Order, after reciting in the usual terms that, by 
treaty, grant, usage, sufferance, and other lawful means, 
Her Majesty the Queen had power and jurisdiction in the 
parts of Africa mentioned in the Order of 1889, went on to 
recite that — 


this language is in accordance with the terms of the enactment which 
^ reproduced by s, 15 of the Foreign Jurisdiction Act, 1S90, and which was 
passed before the Interpretation Act, i88g. * 

D d 2 
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‘ IBy the geneml Act of the Conference of Berlin signed in 1S85 the 
seyeral Powers who wore parties thereto (in this Order referred to as 
the >^ignatory Powers) declared, with respect to occupations in Africa 
by any of the Signatory Powers, that the establishment of authority in 
protected territories w^as an obligation resting upon the respective pro- 
tecting Powers ; and that, in order to the due fullilment of the said 
obligations, as respects territories and places within the limits of the 
Order of 1889, whicli Her Majesty should have declared to bo under 
the protection of Her Majesty, it was necessary that the subjects of the 
Signatory Povrers^ other than Her Majesty, should be justiciable under 
that Order in like manner as British subjects, and that for this purpose 
the provisions of the Order referring to British subjects should, as far 
as practicable, bo extended to the subjects of those Powers.' 

It then proceeded to enact that — 

‘ Where Her Majest}?- has declared any territory or place within tho 
limits of the Africa Order in Council, 1889, to bo a protectorate of Her 
Majesty ,the provisions of that Order having reference to British subjects, 
except Part XIV thereof/ shall extend in like naanner to foreigners 
to whom this Order applies, and all such foreigners shall be justiciable 
by the courts constituted by the said Order for the protectorate under 
the same conditions as British subjects, and to the extent of the juris- 
diction vested by law in those courts ; and Part XII ^ and so much of 
the rest of the Order as requires the consent of any foreigner as a con- 
dition of the exercise of jurisdiction shall be of no force or effect) in the 
protectorate, so far as respects foreigners to whom this Order applies.’ 

The Order defined the expression * foreigners to whom this 
Order applies ^ as meaning subjects of any of the Signatory 
Powers, except Her Majesty, or of any other Power which 
had consented that its subjects should be justiciable under 
Abe jrMp &A\p ^ 

It will be seen that the jurisdiction exercisable, under the 
Orders of 1889 and 1892, though very extensive in its scope, 
was still personal in its character. 

These Orders were framed by the Von^ign Office. But in 
the meantime the Colonial Office had been framing Orders 
which proceeded on different and bolder lines, and whjck 
appear to give jurisdiction in general terms, without distinction 
between British subjects and foreigners, and without reference 
to any acquiescence or consent, express or implied. The 

^ Part XIV provides for the registration of British subjects. 

* As to civil jurisdiction over foreigners with the consent of themselves 
or their Governments. 
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Order made for tiie Bcchuanaland Protectorate on May 9, 
1891,^ after reciting that the territories of South Africa 
situate within the limits of the Order as described were under 
the protection of Her Majesty the Queen, and that by treaty, 
grant, usage, sufferance, and other lawful means Her Majesty 
had power and jurisdiction in those territories, enacted as 
follows : — 

‘ II. The high comiiiissioner may, on Her Majesty’s bch<alf, exercise 
all powers and jurisdiction which Her Majesty, at any time before or 
after the date of this Order, had or may have within the limits of this 
Order, and to that end may take or cause to be taken all such measures, 
and may do or cause to be done all such matters and things within the 
limits of this Order as are lawful, and as in the interest of Her Majesty’s 
service he may think oxpedierkt, subject to such instructions as ho may 
from time to time receive from Her Majesty or through a secretary of 
state. 

‘ III. The high commissioner may appoint so many iit persons as in 
the interest of Her Majesty’s service ho may think necessary to he 
deputy commissioners, or resident commissi^ers, or assistant com- 
missioners, or judges, magistrates, or other officers, and may define 
from time to time the districts within wbich such officers shall respec- 
tively discharge their functions. 

Every such officer may exercise such i)owers and authorities as the 
high commissioner may assign, to him, subject nevertheless to such 
directions and instructions as the high commissioner may from time to 
time think fit to give him. 

‘ The appointment of such officers shall not abridge, alter, or afPect 
the right of the high commissioner to execute and discharge all the 
powers and authorities hereby conferred upon him. 

The high commissioner may remove any officer so appointed. 

IV- Jn the exeTvise oi the powers and authorities hereby eonlerred 
Upon him, the high commissioner may, amongst other things, from time 
to time, by proclamation provide fox the administration of justice, the 
raising of revenue, and generally for the peace, order, and good govern- 
ment of all persons within the limits of this Order, including the pro- 
hibition and punishment of acts tending to disturb the public peace. 

The high commissioner in issuing such x>roclamations shall respect 
any native laws or customs by which the civil relations of any native 
chiefs, tribes, or populations under Her Majesty's protection are now 
regulated, except so far as the same may be incompatible with the due 
exercise of Her Majesty's power and jurigdiction, 

VII. The courts of British Bechuanaland shall have in respect of 
matters oocurring within the limits of this Order the same jurisdiction, 

^ StaL J?. a}id O. Rev., vol. v, p. fop. 
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cinl and criminal, original and appellate, as they respect! v^ely possess 
from time to time in respect of matters occurring within British 
Bechuanaland, and the judgements, decrees, orders, and sentences of 
any such court made or given in the exercise of the jurisdiction hereby 
conferred may be enforced and executed, and appeals therefrom may 
be had and prosecuted, in the same way as if the judgemont, decree, 
order, or sentence had been made or given under the ordinary jurisdiC' 
tion of the court. 

‘ But the jurisdiction hereby conferred shall only be exercised by such 
courts, and in such manner and to such extent, as the Governor of 
British Beehuanaland shall by proclamation from time to time direct/ 

The Matabeleland Order in Council, 1894, now superseded 
by the Southern Rhodesia Order in Council, 1898, was framed 
on similar prinoijdes, and the same principles have been 
followed in the Orders which, have since been made for different 
parts of South, East, and West Africa. They set up high 
courts and make administrative and legislative arrangements 
hardly distinguishable in their character from those adopted 
for regions w'hich have been formally incorporated in the 
King's dominions.'*- 

Conclu- The general conclusions as to the classes of persons and 

jur^dL^- wdth respect to which jurisdiction may be exercised by 

tion under courts established by Orders in Council in accordance with 
Foreign 

Jurisdic- the Foreign Jurisdiction Acts appear to be — 
tion Acts. ^ principles on which the jurisdiction rests do not 

exclude its exercise with respect to any classes of persons 
being the subjects, or under the authority, of the State 
which establishes the court, or of the State in whose territory 
the court is established, or any classes of cases, whether 
civil or criminal. 

2. But in practice the jurisdiction, being reejuired mainly 
for the protection of foreigners, is not usually exercised in 

^ See the Africa Order printed in Stat. M. and 0. vol. v. The Orders 
in Comicilmade for the * hinterland ’ protectorates adjoining British colonics 
on the West Coast of Africa have, instead of detining the jurisdiction exer- 
cisable in protectorates, transferred the powers of legislating for them to the 
legislature of the adjacent'British colony. The legislation under these powers 
is either specific or simply applies the colonial law. In some cases jurisdiction 
appears to be exercisable over all persons. In other cases it is left with 
the chiefs, subject to the direction and control of the British authorities. 
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disputes between natives of the country or in criminal pro- 
ceedings which do not affect foreigners. 

3. As respects persons who arc not suhiects either of the 
State which establishes the court, or of the State in whose 
territory the court is established, the exercise of the juris- 
diction, according to the view adopted in framing most of 
the Orders in Council, requires consent, express or implied, 
on the part of those persons or of the States to whom they 
belong, but a general consent to the exercise of jurisdiction 
over all or any of the subjects of any State may be implied 
by acquiescence, or by such acts as the recognition of a pro- 
tectorate. 

4. In the case of certain protectorates in Africa the juris- 
diction has been given in more general and indefinite terms, 
and apparently is capable of being exercised over any persons 
and in any cases over and in w^hich territorial jurisdiction 
is exercisable d 

5* The Order in Council can limit and define in any 
manner which may be considered expedient the classes of 
persons and cases with respect to which jurisdiction is to be 
exercised. 


In considering the application of the foregoing principles Applica- 
to India, the chief differences to be borne in mind are : — priftciplei 

(1) The limitations on the powers of the Indian Legisla- India, 
ture, by which is meant the authority described in Acts 

of Parliament as ‘ the Governor-General in Council at 
meetings for the purpose of making laws and regula- 
tions ’ ; 

(2) The special relation in which the Government ol India, 
as representative of the paramount Power, stands to 
the Kative States. 


^ The references to native law and custom in aomc of these Orders clearly 
8 ow that jurisdiction was intended to be exercised, under them in cases 
etween natives of the country. For a very curious illustration of the mode 
in which this kind of jurisdiction has been exercised on the West Coast 
0 Africa, see i'anti Customary Laws, by J. M. Sarbilh (London, 1897), 
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TEe Indian Legij^lainre is the creation of statute. Its 
X)owers are derived wholly from Acts of ] Parliament, and arc 
limited with reference to persons, places, and subject-matter 
by the Acts of Parliament by which they are conferred. 

Section 43 of the Government of India Act, 1833 (3 & 4 
Will. IV, c. 85), empowered the Gorernor-General in Council 
to make, subject to certain restrictions, ‘ and regulations 
for repealing, amending, ox altering any laws or regulations 
whatever then in force, or thereafter to be in force, in the 
said territories (i.e, the territories under the government of 
the East India Company), or any part thereof, and to make 
laws and regulations for all persons, whether British or 
native, foreigners or others, and for all courts of justice, 
whether established by His Majesty's charters or otherwise, 
and the jurisdictions thereof, and for all places and things 
whatsoever within and throughout the whole and every part 
of the said territories, and for all servants of the said Company 
within the dominions of princes and States in alliance with 
the said Company ’ (i. e, the East India Company).^ 


^ As to the p(JTvcrs eXcrdsahlc wntli'i this section the folloiving opinion 
was given to the East India Company in 1839 

‘ We think the Legislative Council has power to make laws to provide 
for the punishment of offences in cases here contemplated. The Legislative 
Council has power to pass laws enacting and declaring that crimes and 
offences committed in the territories of princes or States in Indian adjacent 
to the British territories by persons, the native subjects of and owing 
obedience to the laws of such British territories, shall be liable to be tried 
and punished as if committed within the local limits of the British territories. 
Crimes and offences against the State, and the crimes of forgery, coming, 
&c., might frequently be committed without the limits of the Company’s 
territories. Indeed, by the existing laws, British subjects are liable to 
be tried in the supreme courts for offences committed anywhere within 
the Company’s limits. We do not consider the affirmative clause in 3 
4 Will. IV, c. 85, s. 43, giving the power to the Legislative Council to make 
laws “ for all servants of the said Company within the dominions of princes 
and States in alliance with the said Company,” as restraining the Legislative 
Coimcil from making laws for the purposes in question, but as either 
perhaps unnecessary or as meant to remove all doubt as to the power 
to bind servants of the Company in the particular case specified, who 
might nob be (as occasionally happens) either natives or subjects of the 
British territories or British Subjects of Her Majesty. 

‘We think that thc^Legislative Council has power in the same manner 
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This section has been superseded by the Indian Councils 
Act, 1861, and has boon repealed, but is still of importance 
as the enactment under which the Penal Code of i860 waa 
made. 

The enactments on which the powers of the Indian Legis- 
lature now depend are the Indian Councils Act;, 186I;, as 
supplemented hy an Act of 1865 and an Act of 1869, and 
explained by an Act of 1892. 

Section zz of the Indian Councils Act, 1861 {24 & 25 Viet, 
c. 67), empowered the Indian Legislature, subject to the 
provisions of the Act, to make laws and regulations for 
repealing, amending, or altering any laws or regulations 
whatever ^ now in force or hereafter to be in force in the 
Indian territories now under the dominion of Her Majesty, 
and to make laws and regulations for all persons, whether 
British or native, foreigners or others, and for all courts of 
justice whatever, and for all places and -things whatever, 
within the said territories, and for all servants of the Govern- 
ment of India within the dominions of princes and States in 
alliance with Her Majesty,^ 

Section i of the Government of India Act, 1865 (28 & 29 
Viet. c. 17), after reciting that the Governor- General in 
Council had power to make laws and regulations for all 
persons, British or native, wdthin the Indian dominions, and 

to provide ior the trial and punishment oj crimes and offences committed 
upon the high seas, enacting and declaring them to be offences of the same 
quality and triable and punishable as if they had been committed on land, 
as has been clone as to offences committed at sea by British statutes. It 
Tf^ould, of course, be proper to limit the application of such a law to x)ersons, 
nahves and subjects, owing obedience to the laws of the British territories. 
J'or piracy. Jkc., provision hae been made by existing laws. 

{^Signed) J. Campbell^ 

It. M. 

B. Spankie, 

James Wigeam. 

Temple, January 30, 1839.’ 

But it ig difficult to reconcile this opinion witli the opinion subsequently 
given as to the inability of the Indian Legislature to pass laws binding on 
Natives of Biitish India outside the territories of British India (ace Forsyth, 
and Opinions an Constitutional Law, pp. 17, §2). 
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that it was ^ expedient to enlarge the powers of the Governor- 
Gencral in Council by authorizing him to make laws and 
regulations for all British subjects within the dominions of " 
native princes, empowered the Indian Legislature to make 
law« and regulations for all British subjects of Her Majesty 
within the dominions of princes and States in India in alliance 
with Her Majesty, whether in the service of the Government 
of India or otherwise. 

Section i of the Indian Councils Act, 1869 (32 & 33 Viet, 
c. 98), empowered the Indian Legislature to make laws and 
regulations for all persons, heing native Indian subjects of 
Her Majesty, without and beyond as well as within the 
Indian territories under the dominion of Her Majesty- 

Section 2 of the Indian Councils Act, 1892 (55 & 56 Viet, 
c. 14), explains that the expression ‘ now under the dominion 
of Hex Majesty/ in the Act of 1861, is to be read as if the 
words ' or hereafter " were inserted after ‘ now/ 

It will bo observed that the expression used in the Act 
of x86i is, ‘ within the dominions of princes and States in 
allianeo with Her Majesty,’ an expression substituted for and 
apparently framed on the words in the Act of 1833, ‘ princes 
and States in alliance with the said Company/ The expression 
in the Act of 1865 is, * princes and States in India iu alliance 
with Her Majesty/ The language used in the Act of 1861, 
if construed literally, would seem wide enough to include the 
territories of any friendly State, whether in Europe or else- 
where. But some limitation must be placed upon it, and 
it may perhaps be construed as including States having 
treaty relations with the Crown through the Government 
of India, whether subject to the suzerainty of Her Majesty 
or not.^ However this may be, the power of the Indian 
Legislature to make laws binding on persons, other than 
natives of British India, outside British India and the Native 

^ This eeema to he the construction adopted hy the late Mr. Justice 
Steph-en, who says : ‘ The Government oi India has power to legislate for 
public servants both in Native States included in British lixdia, and in 
Native States adjacent '^to British India,’’ Historic oj Criminal J^aw^ li. 
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States of India, seems, under existing circumstaiices, to be 
open to question. 

Doubts hare also been raised as to the class of persons for 
whom, under the denomination of ‘ British subjects/ legislative 
powers may be exercised under the Act of 1865. The pre- 
amble of that Act speaks of ‘ all persons, British or naiive.Sj 
within the Indian dominions/ and the Act then gives power 
to legislate for all British subjects in Native States. It was 
accordingly argued that ‘ British subjects ’ did not include 
natives of British IndiaA The difficulty arising from this 
particular doubt was removed by the udder language of the 
Act of 1869, but it is still not perfectly clear whether the 
power of the Indian Legislature under the Acts of 1865 and 
1869 to make laws operating on British subjects outside 
British India extends to persons who are neither British 
subjects of European descent nor natives of British India. 
The earlier enactments relating to India were passed at 
a time when it was doubtful whether, or how far, British 
sovereignty extended beyond the presidency towns, and 
when full powers of sovereignty were not exercised over 
natives of the country even within those towns. Notwith- 
standing the declaration in the preamble to the Charter Act 
nf 1813 that the possession of the territorial acquisitions of 
the Company in India was to be ' without prejudice to the 
■undoubted sovereignty of the Crown of the United Kingdom 
of Great Britain and Ireland in and over the same/ there 
Was still room for doubt whether the native inhabitants of 
those possessions were British subjects within the meaning 
Usually attached to that term by Acts of Parliament, and 
W^hether their status did not more nearly resemble that of 
tiatives of the territories in Africa which are under British 
protection, but have not been formally incorporated in the 
British dominions. Consequently the term ^ British subject ^ 
to be construed in a restricted sense* in the earlier of these 
enactments, and it is possible that the restricted meaning 
^ See MinuteB by Sii' H. S. Maine, No a.* 36 and 73^ 
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which had been attached to it by uaagc still continued to 
attach to it when used in some of the enactments dating 
subseq[uent]y to the time when Dritish India had passed 
under the direct and immediate sovereignty of the Crown, 
Xhc term as used in Acts of Parliament was never precisely 
defined, and perhaps was treated as including generally 
white-skinned residents or sojourners in the country by way 
of contradistinction to the native population,^ 

After the status of " Koman citizenship ’ had been extended 
to all the inhabitants of British India, the Indian Legislature 
found it expedient to devise a term which should indicate 
the class formerly known as British subjects in the narrower 
sense, and fox that purpose they invented the definition of 
European British subject, which is now to he found in a. 4 
of the Code of Criminal Procedure, rSgS. That section 
declares that ^ European British subject ^ means — 

'(i) Any subject of Her Majesty born, naturalized, or domiciled 
in tho Unitod Kangdom of Great Britain and Ireland, or in any of 

* Tile doubts W'hich were at one time entertained as to the meaning to 
bo attached to the tcim ‘ British subject/ in its application to persona 
bom or living in India, are >rell illustrated by a note which is quoted at 
p. 89 of Morley’s Digest from an edition by Mr. L. Clarke of tho statute 
9 Oeo, IV, c. 33, This note says ; ‘ According to one opinion, all persons 
born within the Company's territories are British subjects. This opinion 
is founded on fcho apposition that those territories are British colonies, 
and stand in the same situation as the island of Bombay, the Canadas, 
the Capo of Good Hope, or any otfLcr colony which haa been acquired 6y 
conquest or ceded by treaty. According to another opinion, those persons 
only arc British who are natives, or the legitimate desct?ndanta of natives, 
of the United Kingdom or the colonies which are admitted to be annexed 
to the Crown. A third opinion considers Christianity to be a test of an 
individual being a British subject, provided that the person was born in 
the Company’s territories ; and according to this an Annenian, or the 
legitimate offs];)riug (being a Christian) of English and native parents, would 
be a British subject. Nothing positive can be gathered from any of thQ 
Acts of Parliament, excepting that 9 Geo. IV, c. 33, apx>ears to negative 
the position that Muhammadans and Hindus arc British subjects ; and 
the Jury Act, 7 Geo. IV, c, 37, seems to be equally opposed to any persons 
being British subjects but natives, or tho legitimate descendants of natives, 
of the United Kingdom or its acknowledged colonics.’ 

See also the fifth Appendix to the Report from the Select Committee of 
the House of Commons in 1831, pp. 1114, 1142, 1146 et seq., Ii68, 

1229. qto edition. 
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the European, American, or Au^^tralian colonies or possessions of 
Her Majesty^ or in the colony of New Zealand, or in the colony 
of Cape of Good Hope or Natal ; 

‘ (2) Any child or grandchild of any such person hy legitimate 
descent.’ 

This definition is open to much criticism, and obviously 
errs both by way of redundancy and by way of deficiency. It 
can hardly be treated as a precise equivalent of the term 
‘ British subject ’ in its older sense, although it is intended 
to have approximately the same moaning. If the term 
‘ British subject " in the Act of 1865 were to be construed 
as equivalent to ' European British subject ' in the Indian 
Code of Criminal Procedure, there would appear to be no 
power under the existing statutory enactments for the Indian 
Legislature to make laws, say, for a native of Ceylon in the 
territories of the Nizajn. But the language of the Act of 
1865 can hardly be construed hy the light of an artificial 
definition which was invented at a subsequent date. And 
even if the expression is used in a restricted sense, probably 
the most reasonable construction to put on it is that it includes 
all British subjects except natives of India. 

The Indian Legislature has also power under special enact- 
ments to make laws with extra-territorial operation on 
particular subjects, Pox instance, under the Indian Marine 
Service Act, 1884 (47 & 48 Viet. c. 38), the Indian Legisla- 
ture may make law's for the Indian Alarine Service with 
operation throughout Indian waters, which are defined as 
the high seas between the Cape of Good Hope on the west 
and the Straits of Magellan on the east, and any territorial 
waters between those limits. 

So also s. 264 of the Merchant Shipping Act, 1894 (57 & 
58 Viet. 0. 60), enacts that if the legislature of a British 
possession — an expression including India — by any law 

^apply 

or adapt to any British ships registered at, trading 
With, or being at any port in that possession, and to the 
Owners and masters and crews of those ships, any provisions 
Part II of that Act which do not otherwise so apply, the 
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law is to have effect throughout Hi« Majesty’s dominions 
and in all places where His Majesty has jurisdiction in the 
same manner as if it were enacted in the Merchant Shipping 
Act itself. 

In like manner s. 368 of the Merchant Shipping Act enacts 
that the Govern or-General of India in Council may, by any 
Act passed for the purpose, declare that all or any of the 
provisions of Part III of the Merchant Shipping Act, 1894, 
shall apply to the carriage of steerage passengers Tipon any 
voyage from any specified port in British India to any other 
specified port whatsoever, and may for the purposes oi Part 
III of the Act fix dietarj^ scales, declare the space for steerage 
passengers, and do other things ; and the provisions of any 
such Act while in force are to have effect without as well as 
within British India as if enacted by the Merchant Shipping 
Act itself. 

Acts of the Imperial Parliament and charters made under 
or confirmed by such Acts have also given courts in British 
India extra-territorial jurisdiction which could not have been 
conferred on them hj?- Acts of the Indian Legislature. See, 
e.g., 53 Geo. Ill, c. 52, s, 156 ; 9 Geo. IV, c. 74, s. i ; 12 «& 13 
Viet. c. 96 ; 23 & 24 Vict. c. 88 ; 53 & 54 Viet, c. 27. 

On the same principle fche Slave Trade Act, 1876 (39 & 
40 Vict. c. 46), enacted that if any person, being a subject 
of Her Majesty, or of any prince or State in India in alliance 
with Her Majesty, should on the high seas or in any part of 
Asia or Africa specified by Order in Council in that behalf 
^ commit any of certain offences relating to slave trade under 
the Penal Code, or abet the commission of any such offence, 
he will be dealt with as if the offence or abetment had been 
committed in any place within British India in which he' 
may be or may be found ; and, under s. 2, if the Governor- 
General in Council amends any of those provisions or makes 
further provisions on the same subject, a copy of the amend- 
ing Act may be laid before both Houses of Parliament, and 
then, unless an address is presented to the contrary, the Kin^ 
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niay by Order in Council give the amending provisions the 
same extra-territorial operation as the provi{?ions amended.^ 

The Indian Legislature has exercised its power of legislating 
for offences committed outside British India by jjrovisions 
which are to be found in the Penal Code of j86o and in the 
Code of eVimina] Procedure, i 8 g 8 . 

Under s. 3 of the Penal Code, any person liable by any 
law passed by the Governor-General of India in Council to 
be tried for an offence committed beyond the territories of 
British India, is to be dealt with according to the provisions 
of the Code, for any act committed beyond those temtories, 
in the same manner as if the act had been committed within 
them. 

Under s. 4 of the Penal Code, every servant of the King 
is subject to punishment under the Code for every act or 
omission contrary to its i)rovisions, of which, whilst in such 
service, he is guilty within the dominions of any prince or 
State in alliance with the King by virtue of any treaty or 
engagement theretofore entered into by the East India 
Company or made in the name of the Crown by any Govern'' 
merit of India. 

Section 188 of the Code of Criminal Procedure, i8g8, 
enacts that — 

When a nati%'e Indian subject of Her Majesty conlnlit^( an offence at 
any place without and beyond tho If mite of Briti/sh India, or 

when any British subject commits an offence in the territories of any 
Native Prince or Chief in India, or 

when a servant of the Queen (whether a British subject or not) com- 
mits an offence in the territories of any Native Princo or Chief m India, 

he may ha dealt with in respect of such offence as if it had hecn com- 
mitted at any place within British India at which he may be found : 

Provided that no charge as to any such offence shall be inquired 
i^to in British India unless the Political Agent, if there is one, for the 
territory in which the offence ia alleged to have been committed, certifies 
that, in his opinion, the charge ought to ho inquired into in British 
India ; and, where there is no Political Agent, the sanction of the Looal 
Government shall he required : 

^ See remarks on this enactment in Westlake, ChapUrs on Principles of 
^niernattoru^ Law, p. 222. 
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Provided, also, that any proceedings taken against any person under 
this section which would bo a bar to subsequent proceedings against 
such person for the same otfence if &uoh offence had been committed in 
British India shall be a bar to further proceedings against him under 
the Foreign Jurisdiction and Extradition Act, 1879, in respect of the 
same offence in any territory beyond the limits of British India. 

The provisions of the existing Code of Crimina-l Procedure 
may be taken to represent the construction which the Indian 
Legislature has thought it safe and prudent to place on the 
enactments giving that legislature power to make laws with 
extm -terri torlal opera tion , ^ 

The general conclusions appear to be : — 

1. The Indian Legislature is not in any sense an agent 
or delegate of the Imperial Parliament,- but its powers are 
limited by the terms of the Acts of Parliament by which 
those ponders are conferred. 

2. The Indian Legislature has power to make laws — 

(a) for native Indian subjects of His Majesty or native 
Indian soldiers in His Majesty’s Indian forces in any 
part of the world ; and 

(h) for British subjects, in a narrow sense, and servants 
of the Government, in Native States. 

3. Whether the Indian Ijegislature has power to make 
laws for British subjects, not being either European British 
subjects or natives of India, in Native States, or to make 

^ The constniction of the provisions as to extra-territorial jurisdiction 
in earlier editions of the Code of Criminal Procedure, and in the Indian 
Foreign Jurisdiction and Extradition Act, 1879, now superseded by Ati 
Order under the Foreign Jurisdiction Act of the British Parliament, gave 
rise, in the Indian courts, to difficult questions, which are illustrated by 
the following cases : R. v, Pirld, (1873) 10 Bom. Rep. 356 ; v, Lukhyd 
Govind, (1875) I. L. B. i Bom. 50 ; Empress v. Surmook Singh, (1879) 
I. L. R. 2 All. 218 ; Empress y. S. Moorga Chatty, (1881) I, L. E. 5 Bom. 
338 ; Siddha v. Biligiti, (1884) I. L. R. 7 Mad. 354 ; Quc,e,n Empress v- 
Edivards, (1884) I. L. B. 9 Bom. 333 ; Queen v. Abdul Lalib, (1885) I. L- B. 
10 Bom 186; Gregory v. VudaJccisi Kanjani, (1886) I, L. E. 10 Mad. 21 ; 
Queen Empress y. Manual Takchand, (rSS6) I. L. R. ro Bom. 274; Queen 
Empress v, Kirpal Singh, (1887) I. L. R. 9 All. 523 ; Quce^i Empress v. Daya 
Bkima, (1S8S) I. L. R. 13 Bom. 147 ; lie Hayes, (1889) 1 . L. R. 12 Mad. 39 1 
Queen Empress v. Naiwarai, (1891) I. L. R. 16 Bom. 178 ; Queen Empress 
V- Ganpatras Ram Ckand/ra, (1893) I. L. R. 19 Bom, 105. 

^ R, y, Burak, L. R.-3 App. Cas, 889, 
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laws for British subjects not being natives of India, or for 
servants of the Government, as such, in States outside India 
as defined by the Interpretation Act and by the Indian 
General Clauses Act, that is to say, in places which are not 
either in British India or in the territory of a Native State, 
is open to question. 

4 . Except in these cases, and except in pursuance of special 
enactments, such as the Indian Marine Service Act, the opera- 
tion of Acts of the Indian Legislature is strictly territorial, 
and extends only to persons and things within British India. 

5. The Indian Legislature has gone further than Parlia- 
ment in the exercise of the extra-territorial powers wdiich it 
possesses. 

But the Governor-General in Council has in his executive 
capacity extra-territorial powers far wider than those w^hicli 
may be exercised by the Indian Legislature. By successive 
charters and acts extensive powers of sovereignty have been 
delegated by the English Crowm, first, to the East India 
Company, and afterwards to the Governor-General in Council 
as its successor. The Governor-General in Council is the 
representative in India of the British Crown, and as such 
can exei'cise under delegated authority the powers incidental 
to sovereignty with reference both to British India and to 
neighbouring territories, subject to the restrictions imposed 
V Parliamentary legislation and to the control exercised by 
the Crowm through the Secretary of State for India. Thufi 
be can make treaties and conventions with the rulers, not 
only of Native States within the boundaries of what is usually 
treated as India, but also of adjoining States which are 
eoniiuorLly treated as extra-Indian, such as Afghanistan and 
■f^cpaul, and can acquire and exercise within the territories 
of such States powers of legislation and jurisdiction similar 
to those which are exercised by the Crowm in foreign coun- 
tries in accordance w ith the Foreign Jurisdiction Acts and 
the Orders in Council under them, and extending to persons 
arc not subjects of the King. 

1691 g 0 
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The existence of these powers was until recently declared, 
and their exercise was to some extent regulated, by the 
foreign Jurisdiction and Extradition Act., l 879 :» "the 
Government of India, which contained recitals corresponding 
tj those in the Foreign Jurisdiction Act, 1890, passed by the 
Parliament at Westminster. Eat a few years ago it was recog- 
nized that the extra-territorial powers exercisable by the 
Governor-General in Council, as representative of the British 
Crown, rested on the same principles, and might with advan- 
tage be based on the same statutory foundations, as the extra- 
territorial powers of the British Crown in other jjarts of the 
world. Accordingly, in 1902, an Order in Council under the 
Act of 1890 made provision for the exercise of foreign juris- 
diction by the Governor 'General of India in Council, and the 
Indian Act of 1879, having been superseded as to foreign 
jurisdiction by this Order, and as to other matters by later 
Indian legislation, was formally repealed by the Indian Act 
XV of 1903. 

The Order of 1902 is of sufficient importance to justify its 
being set out in full. It runs as follow^s ; — 

^ I. This Order may be cited as the Indian (Foreign Jurisdiction) 
Order in Council^ igo 2 . 

2. limits of this Order are the territories of India outside British 

India, and any other territories which may be declared by His Majesty 
in Counoil to be territories in which jurisdiction is exercised by or on 
hehaJLE. of Hiis. lilai,estt,y tha 

or some authority subordinate to him, including the territorial waters of 
any such tcrri.t ories. 

3. The Governor- General of India in GonticiJ may, on His Maje^sty’s 
behalf, exercise any power or jurisdiction which His Majesty or the 
Go veriiur- General of India in Council for the time being has within the 
limits of this Order, and may delegate any such power or jurisdiction to 
any servant of the British Indian Government in such manner, and to 
such extent, as the Governor-General in Council from time to tiule 
thinks lit. 

4. The Governor- General in Council may make such rules and orders 
as may seem expedient for carrying this Order into effect, and in par- 
licular — 

{a) for determining the law and procedure to be observed, whether 
by applying with or without modifications all or any of the 
provisions of any enactment in force elsewhere, or otherwise 
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(i) for determining the persons who aro to exercise jurisdiction, 
either generally or in particular cltissca of cases, and the x^‘^wcrs 
to ho exercised by them ; 

(c) for determining the courts, authorities, judges, and magistrates, 
by whom, aiiLl for regulating the maimer in which, any jurisdiction, 
auxiliary or incidental to or consequential on the jurisdiction 
exercised under this Order, is to be exercised in IJxitisJi India ; 

(ti) for regulating the amount, collection, and appH cation of fees. 

5. All appointments, delegations, certificates,, requisitions, rules, 
notilications, processes, orders, and directions made or issued under or 
in pursuance of any enactment of the Indian Legislature regulating the 
exercise of foreign jurisdiction, are hereby confirmed, and shall have 
effect as if made 02: issued under this Order. 

6. The Interpretation Act, 1889, shall ajiply to the construction of 
this Order. 

The substitution of an Order in Council under the foreign 
Jurisdiction Act, 1890, for an Act of the Indian Legislature 
has placed the extra-territorial jurisdiction of the Governor- 
General in Council on a wider and firmer basis, and has removed 
many of the doubts and difficulties to which reference was 
made in the first edition of this book, and which arose from 
the limitations on the powers of the Indian Legislature, and 
from the language of the statutes by which those powers were 
conferred.^ 

The language of the Order is wide enough to include every 
possible source of extra-territorial authority. The powers 
delegated are both executive and legislative, and are 
sufficiently extensive to cover all the extra-territorial powers 
previously exercised in accordance with Indian Acts. To 
guard against any breach of continuity, all appointments, 
rules, orders and other things made or done under any 
previous Indian Act regulating the exercise of foreign 
jurisdiction are expressly confirmed, and are to have cfiect as 
if made or done under the Order of 1902. The orders thus 
confirmed, and the orders issued under the new system, have 
usually taken the form of orders for different Native States, 
•Or for regions or districts or places within them, constituting 

^ iSoine fresh difficulties have, however, arisen under the Order of 1902 
and the ejtpediency of siibsfcittifcicig a new Order has far some time been 
consideration. 
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civil an^l criminal courts of different grades, and declaring 
the law which the^^ are to administer , that law consisting of 
certain British Indian Acts with specified inodifications. 
These ordei’s are notified in the Gazette of India and axe to 
be iound in volumes issued by the Legislative Department of 
the Government of India, In editing these volumes the 
hcglslsitivc Department takes care to discriminate between 
enactments of the Indian Legislature which apply propria 
viyore to certain classes of persons in Native States, and enact- 
ments which are, in the official language of India, ^ applied ' 
to certain portions of the territory of Native vStates, that is to 
say, become law by virtue of the Governor- General's order. 

The local limits of the Order of 1902, that is to say, the 
areas within ivhich, or wdth respect- to which, jurisdiction and 
powers may l>o exercised under the Order, are, in the first 
jdace, the territories of India outside British India, in other 
words, the territories which are popularly known as the 
Native States of India, and wliich are described more 
technically in the Interpretation Act, 1889,^ as territories of 
any native prince or chief under the suT-erarnty of His 
Majesty exercised through the Governor-General of India, or 
through any governor or other officer subordinate to the 
Govcrnor-Gotieral of India. The actual extent of ' India ’ at 
any given time must always be a political question. And 
there may often be territories on the external fringe of, or 
outside, * India,’ within which it may be doubtful v hether the 
British Crowm has power and jurisdiction, and w^hether and 
how far that power and jurisdiction is delegated to the 
Governor-General in Council. These are the territories 
described in the preamble to the Order of rg02 £is ' territories 
adjacent to India,’ and the limits of the Order are declared 
by s. 2 to be not only ‘ the territories of India outside British 
India/ but ' any other territories which may be declared by 
His Majesty in Council to be territories in which jurisdiction 
is exercised by or on behalf of His Majesty through th^' 
^^52 k. 53 "Viet. c. 63, a. 18 (5), 
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Oovernor-General in Council or some authority subordinate 
to him.’ No sueli declaration lias j^et been. made. 

The territories within the Jiiuits of the Order are expres&ly 
declared to include the territorial waters of those territories. 
Tor iiivstance, they include the territorial waters of Cufcch. 

The powers express}y conferred by the Act of 1890 of 
sending persons for trial to British territory (s, 6) and of 
assigning jurisdiction, original or appellate, to Courtis in 
British territory (s. 9), may occasionally be found useful, but 
hardly go boyoud the powers previously exercised in practice 
in accordance with the provisions of the Indian Acts. 

The Act of 1890 does not contain any provision correspond- 
ing to a. 5 of the Indian Act of 1879, under which a notifica- 
tion in the Getzeiie. of India was made conclusive proof of 
matters stated in relation to the exercise or delegation 
of jurisdiction. But, by s. 4 of the Act of 1S90, a Secretary 
of State is empowered, on the request of a court of civil or 
criminal jurisdiction, to send an authoritative decision cn 
any question which may arise as to the existence or extent 
of any jurisdiction of His Majesty in a foreign country. 

The cases in which an authoritative decision, of this kind, 
given under a full sense of political responsibility, is most 
likely to be found useful, are cases where jurisdiction, limited 
to special classes of persons or subjects, is exercised beyond 
the- U'ftYit's tfi l-niixa. WHli I'e^rpect to the ^Sativc StaVcB tA 
India one may anticipate that it will rarely, if ever, be 
needed. In these States there is no doubt that the British 
Crown has power and jurisdiction, and that this power and 
jurisdiction is delegated to the Governor-General in Council, 
and experience shouts that the doubts which have from time 
time been suggested as to the nature and extent of the 
powers so delegated rarely give rise to practical difSculties. 

, The Governor -Genera], as representative of the paramount 
power in India, has and exercises extensive sovereign powers 
the Native States of India. Those Native States have 
and not improperly, been described as protectorates. 
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Bnt they are protectorates in a ver>" special sense. They 
differ materially from the European protectorates to which 
reference is made in text-books of European iutemational 
law. They also differ from the protectorates established 
over uncivilized tribes and the territories occupied by them 
in Africa, because in all the Indian Native States, with the 
exception of some wild regions on the fj’oiitier, there is some 
kind of organized government to undertake the functions of 
internal administration, Eor the purposes of municipal law 
their territory is not British territory, and their subjects are 
not British subjects. But they have none of the attributes 
of external sovereignty, and for international imrposes their 
territory is in the same position as British territory and 
their subjects are in the same position as British subjects. 
On the other hand, the Secretary of State has been advised 
that the subject of an Indian Native State would be an alien 
mthin the meaning of s. 7 of the Naturalization Act, 1870 
(33 ^ 34 Viet. c. 14), so as to be capable of obtaining a cer- 
tificate of naturalization under that section. Finally, the 
rulers of Indian Native States owe political allegiance to the 
King-Emperor. These peculiarities have an important bearing 
on the jurisdiction exercisable over European foreigners witliin 
the territories of those States. 

In point of fact the jurisdiction of the Governor-General in 
Council wdthin the territories of Native States is exercised — 
(a) ox^er Euro]iean British subjects in all cases ; 

(I/) over native Indian subjects in certain cases ; 

(c) over all classes of persons, British or foreign, within 
certain areas. 

It is the policy of the Government of India not to allow 
iiatix^o courts to exercise jurisdiction in the case of Euroj^an 
British subjects, but to require them either to be tried bV 
the British courts established in the Native State, or to be 
sent for trial before a court in British India. 

The Government of India does not claim similar exclusive 
jurisdiction over native Indian subjects of His Majesty xvl^n 
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■within Nativ'C State but doabtles^s would assert jurisdiction 
over such persons in cases where it thought the assertion 
necessary. Apparently it does not in ordinary cases treat 
as native Indian subjects of His Majesty persons who are 
natural' born subjects by statute, that is to say, by reason 
of being children or grandchildren of native Indian subjects. 
But perhaps the question how such persons ought to be treated 
does not arise in a practical form. 

The Government of India docs not, except within special 
areas, or under special circumstances, such as during the 
minority of a native prince, take over or interfere with the 
jurisdiction of the courts of a Native State in cases affecting 
only the subjects of that State, but leaves such cases to 
be dealt with by the native courts in accordance with native 
laws. 

The question as to whether the jurisdiction is exercisable 
over European foreigners in the territory of a Native State, if 
it should arise, would doubtless be answered as in the case 
of African protectorates. Even if consent of the foreigner’s 
Government w’^ere held to be a necessary element of the juris- 
diction in such cases, the notorious fact that a Native State 
of India is not allowed to hold diplomatic or other official 
intercourse with any other Power, and the general recognition 
by European States of the relation in w^hich every such Native 
State stands to the British Crown, would doubtless be con- 
strued as implying a consent on the part of the Government 
of any European or American State to the exercise by British 
courts of jurisdiction. Indeed, for international purposes, 
as has been said above, the territory of Native States is in the 
position as the territory of British India, 

There are certain areas within which full jurisdiction has 
ceded to the Government of India, and within which 
}urisdiction is accordingly exercised by courts and officers of 
the Government of India over all classes of persona as if the 
territory were part of British India. The most conspicuous . 
^^^tance of this is the district knowm as the Berars, or as the 
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Hyderabad Assigned Districts, which, although held under 
a perpetual lease, and administered as if it Avore part of the 
Central Provinces, is not, tochnically, within British India 
The same appears to be the position of the residencies and 
other stations in the occupation of political officers,- and of 
cantonments in the occupation of British troops. 

Under arrangements which have been made with the 
Governments of several Native States, "full jurisdiction’ 

^ has been ceded in railAvay lands within the territories of those 
States. The effect of one of these grants was considered in 
a case Avhich came before the Judicial Committee of the 
Privy Council in 1897.® In this case a magistrate at Simla 
issued a warrant for the arrest of a subject of the Nizam, in 
respect of an offence alleged to have been committed by him 
at Simla, The warrant was executed within the area of 
railway lands over Avhich " full jurisdiction ’ had been con- 
ceded by the Nizam, and the question was whether the 
execution of the warrant under these circumstances was legal. 
It was held that for the purpose of ascertaining the nature 
and extent of the ‘ full jurisdiction ’ conceded, reference must 
be made to the correspondence which ha d taken place ibctwwn 
the Government of India and the Nizam, as showing the 
nature of the agreement between them, that on the true 
construction of this correspondence, the jurisdiction conceded 
must be limited to .juris diction required for railway purposes, 
and that consequently the execution of the warrant waa 
illegal. 

The position, of the residencies and cantonments in the 
territories of Native *Statos has often been compared to tlie 
extra-territorial character recognized by European inlet:* 
national law as belonging to diplomatic residencies and to' 
cantonments in time of war. There is an analogy between 

^ See East India (Hyderabad) Agreement respecting the Hyderabad 
Assigned l:)istrict8, 1903 ; Gi. 3321. 

^ As to the civil and military station of Bangalore, sec Me Ilayes^ {1888) 
I. L. B. 12 Mad. 39. 

^ Mithammed Yusuf-V^d-Din v. The Queen Empress (July 7, 1897). 



v} JURJSBICTJON IN NATIVE STATES 435 

the cases, but it is unnecessary to base the jurisdiction exercised 
ill those places on that ' analogy . As has been seen above, 
the jurisdiction exercisable by the courts of a protecting State 
within the territories of a protected State may extend to all 
or any of the subjects, either of the protecting State or of 
the protected State, and, subject to certain limitations, to 
persons not belonging to either of these categories. The 
extent to which, and the cases in which, the jurisdiction is 
exercised over particular classes of persons are to be deter- 
mined by agreement between the >State which exercises the 
jurisdiction and the iState within whose territories the juris- 
diction is exercised, and, in the absence of express agreement, 
are to be inferred from usage and from the circumstances 
of the case. 

In connexion with this subject, it may be useful to quote 
Sir Henry Maine’s remarks in his minute on Kathiawar^ : — 

‘It may perhaps bo worth observing that, according to the more 
precise language of modem publicists, sovereignty ” is divisible, but 
‘‘ independence ” is not. Although the expression ‘ ' partial independence ’ ’ 
may ho popularly used, it is technically incorrect- Accordingly, there 
may ho found in India every shade and variety of sovereignty, but there 
IS only one independent sovereign, the British G^overnment. My reason 
for offering a remark which may perhaps ai)i>ear pedantic is that the 
Indian Government seems to me to have occasionally exposed itself to 
misconstruction by admit ting or denying the independence of particular 
States, when, in fact, it meant to speak of their sovereignty. 

The mode or degree in which sovereignty is distributed between 
the British Government and any given ^^ativc State is always a question 
of fact, which has to he separately decided in each case, and to which 
general rules apply. In the more considerable instance, there is 
always some treaty, engagement, or sunnud to guide us to a conclusion, 
then the only question which remains is, what has become of the 
^vereign rights which are not mentioned in tho Convention ? Did the 
ritLsh Government reserve them to itself, or did it intend to leave the 
^»tive Power in the enjoyment of them ? In the case of Kattywar the 
ew a.mbiguous documents which bear on the matter seem to me to point 
^ ^®rtaiuresult,and 1 consider that the distribution of the sovereignty 

only be collected from the de. facto relations of these States with the 
I ish Government, from the course of action which has been followed 
^ ^ Government towards them. Though we have to interpret this 

ence ourselves, it is in itself perfect legitimate. 

* Minutes by Sir H. S. Maine, Ko, 22, ^ft p. 37. 
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‘ It appears to me, therefore, that the Kattywar States have been 
permitted to enjoy several sovereign rights, of which the principal— 
and it is a well-known right of sovereignty— is immunity from foreign 
laws. Their chiefs hare also boon allowed to exercise (within limits) 
civil and criminal jurisdiction, and several of them have been in tho 
exercise of a very marked (though aiinor) sox’ereign right — the right 
to coin money. But far the largest part of the sovereignty has obviously 
resided in practice with the British Government, and among the rights 
which it has cicercised appe.ats to me to he an. almost unlimited right of 
interference for tho better order of the StateSr I mean that, if tho 
interferences which have already taken place be referred to principles, 
those principles would justify any amount of interposition, so long as 
we interpose in good faith for the advantage of the chiefs and people 
of ICattywar, and so long as we do not disturb the only unqualified 
sovereign right which these fc^tatea appear to possess — the right to 
immunity from foreign laws.’ ^ 


From what has been said above it will be seen that the 
powers exercised by the British Government, or by the 
Government of India as its representative, in territories 
where lower types of government or civilization prevail, 
may vary both in nature and in extent between very wide 
limits. In some places there is merely the exercise of a per- 
sonal jurisdiction over British subjects, or certain other 
limited classes of persons, In others the functions of external 
sovereignty are exercised or controlled. In others, again, 
a much larger share of the functions of sovereignty, both 
external and internal, has been taken over, and this share may 
be so large as to Leave to the previous ruler of the territory, 
if such there be, nothing more than a bare, nominal, or 
clormuiit sovereignty 2 

In dealing with the various positions thus arising, it is 
important to remember that different considerations uid 
apply according as the position is approached from the point 

^ A« to Kathiawar see the two casejg decided in 2905 by the Jucliciai 
i'ommittee, BemcJiand Det^chand v. Asam ^aJrar/.al OhhoiamHuI^ and 
Tcdula of Kotda Sangatii v. The State of Gondola A.C. [1906], p- ' 
referred to abo\='e, p. 203. 

A curious illustration of the extent to which the exercise of so verei# 
rights can he claimed without the claim of territorial sov^ereign fcy h 
plied by the treaty between the United States and the Republic of 
with respect to the teflitory within the ‘ Canal Zone.’ 
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of view of international law, or from the point of view of 

municipal law. 

Where the external sovereignty of any State is exercised 
or controlled by the British Government, a third State will 
almost certainly claim to regard, and will, from an. inter- 
national point of view, be entitled to regard, the territory of 
the first State as being for many purposes practically British. 
Thus if persons in that territory made it a basis for raids 
on. tho territory of an adjoining foreign State, that State 
would hold the British Government accountable. And it 
would be no answer to say that the arrangements entered into 
by the British Government with the ruler of that territory 
preclude British interference in such cases. The reply would 
be, ‘ We kno-vv nothing of these arrangements, except that 
they debar us from obtaining protection or redress, except 
through you, and consequently we must treat the territory 
as practically British.' A similar position would arise if 
a subject of that foreign State were grossly ill-used within 
the territory, and were denied justice by the persons exer- 
cising authority there. 

The view^ takeii by municipal law is wudely different. For 
the purposes of that law a territory must be either British 
or foreign, that is to say, not British, and a sharp line must be 
drawn between the two. In some cases it may be a difficult 
operation to draw this line, but it jnust be drawn by the 
courts and by the executive authorities as best thej^ can. 
To allow the existence of a penumbra between British and 
non-British territory would cause endless confusion, The 
judicial and executive authorities must be in a position to 
say whether, for purposes of municipal law, a particular 
l^rritory h uithin or without ‘ His Majesty’s dominions ’ or 
British India/ And the legislative authorities must be in 
position to determine whether the legislation for such 
^ territory is to be carried out through the ordinary legislative 
or through the machinery recognized and supported 
y yie "Poreign Jurisdiction Acts. Again, iiriportant questions 
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of status may turn on the question whether the territory 
in which a man is born is British territory or not. To deter ^ 
mine whether a particular territory is British or not, it may 
be necessary to look not merely to the powers exercised 
within it, but also to the manner in which, and the under' 
standings on which, those powers have been acquired and 
are ])eing exercised. Where the acquisition dates from long 
back, difficult questions may arise. But in the case of recent 
acquisitions there will usually be no serious difficulty in 
determining whether what has been acquired is merely 
a right to exercise certain sovereign powers within a par^ 
ticuJar tract, or whether there has been such a transfer of 
sovereignty over the tract as to convert it into British 
territory. 

Conclu- The general conclusions appear to be : — 

siona as to , ^ 1 ^ ^ i j: 

extra -tcr^ I. The extra-territorial powers of the Governor -General 01 

powers of inuch wider than the extra-territorial powers of the 

Generaf*^ Indian Legislature, and are not derived from, though they 

may be regulated or restricted by, English or Indian Acts. 

2. Those powers are exercisable within the territories of 
all the Native States of India. Whether they are exercisable 
within the territories of any State outside India is a question 
which depends on the arrangements in force with the Govern- 
incnt of that State, and on the extent to which the powers 
of the Crowm exercisable in pursuance of such arrangements 
have been delegated to the Governor -General. 

3. The jurisdiction exercisable under those powers might 
be made to extend not only to British subjects and to sub- 
jects of the State wdthin which the jurisdiction is exercised, 
but also to foreigners. 

4. The classes of persons and cases to which jurisdictioi^ 
actually applies depend on the agreement, if any, in force 
with respect to its exercise, and, in the absence of express 
agreement, on usage and the circumstances of the case, and 
may be defined, restricted, or extended accordingly by the 
instrument regulating the exercise of the jurisdiction. 
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CONSTITUTION OF THE LEGISLATIVE COUN^ 
CILS UNDER THE REGULATIONS OF NOVEM^ 
BER 1909 AS REVISED IN 1912 

INDIA 
Ex Oficio, 

The six Ordinary Members of the Governor- General’s 
Council, the Commander-in- Chief, and the Lieu- 
tenant-Governor or Chief Commissioner of the 
province in which the Council sits , . . 8 

Additional. 

Nominated members, of whom not more than 28 
must be ofTicials,^ and of whom three, being non- 
officials, shall he selected respectively from the land- 
holders of the Punjab, the Muhammadans of the 


Punjab, and the Indian CVjnimercial Community 33 

Elected Memhers, elected by 

(a) The Provincial Legislative Councils ^ . 13 

(&) The landholders of Madras, Bombay, Bengal, 
the United Provinces, Bihar and Orissa, and 
the Central Provinces .... 6 

(c) The Muhammadans of Madras, Bombay, 

Bengal, the United Provinces, and Bihar 

and Orissa 5 . 

(d) The Muhammadan landholders in the 

United Provinces or the Muhammadans of 
Bengal (at alternate elections) . . 1 

(c) The Chambers of Commerce, Calcutta and 

Bombay ...... 2 

— 27 ■* 

Total . . 68 

or, including the Governor- General . 69 


MADRAS 
Ex Officio. 

Members of the Executive Council . . 

Advocate- General ...... 

2 o? these are to bo officials representing provinces. 

^ nesG elections are made by the non-official mei^ibers of the councils. 
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AdditionaL 

Nominated members, of whom not more than i6 ate 
to be officials, and one is to be a representative 
of Indian Commerce. ..... 

Nominated experts, who may be cither officials or 
non -officials 

Elected membersj elected by 

(а) The Corporation of Madras 

(б) Municipalities and District Boards 

(o) The University * . . . . 

(rf) The Landholders 

(e) The Planting Community 

(f) Muhammadans ..... 

(<f) The Madras Chamber of Commerce . 

(h) The Madras Trades Association 


21 

2 


I 

9 

I 

5 

1 

2 
I 
I 


21 


Total . 

or, including the Governor 

BOMBAY 
Ex Officio, 

Members of the Executive Council 
Advocate-General . . . . . 


Additional, 

Noininated members, of whom not more than 14 are 
to be officials ....... 

Nominated experts, who may be either officials or 
.nom officials ....... 

Elected members, elected by 

(a) The Corporation of Bombay 

(b) Municipalities ..... 

(c) District Boards 

(d) The University ..... 

(e) The Landholders 

(/) Muhainmadans ..... 
(g) The Bombay Chamber of Commerce . 

(A) The Karachi Cliamber of Commerce . 

{i) The Milloumers’ Associations of Bombay and 
Ahmedabad ...... 

(j) The Indian Commercial Community , 


48 

49 


3 

I 


21 


2 


I 

4 

4 

I 

3 

4 

I 

r 

I 

I 


Total 

or^mcfudiiigthe Governor 
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BENGAL 

Ex Officio. 

Members oi the Executive Council ... 3 

Additional 


Nominated members, not more than 1 6 to be ofilciais 
and one to be a representative of the European 
CommeTcial Community outside Calcutta and 
Chittagong, and one of Indian Commerce . . 20 

Nominated experts, who may be either officials or 
non -officials ....... 2 

Elected members, elected by 

The Corporation of Calcutta ... I 

(b) Municipalities ..... 5 

(c) District and Local Boards. ... 5 

(d) The University ..... l 

(e) The Landholders of the Presidency, Burd- 

wan, Rajshahi and Dacca Divisiojka . . 4 

(/) Muhammadans 5 

ig) The Bengal Chamber of Commerce . . 2 

(h) The Calcutta Tracies Association . . l 

(i) The Chittagong Port Commissioners . . i 

(fc) CommissioneTs of the Corporation of Cal- 
cutta (excluding nominees of Government) l 

( l ) The Tea -planting Community ... l 

(m) Municipalities of the Chittagong Division 

or (at alternate elections) Landholders of the 
same Division ..... r 

— 28 

Total ... 53 

01, including the Governor . . 54 


BIHAR AND ORISSA 

Ejc Officio. 

Members of Executive Council .... 3 

AdditionaL * 

Nominated members, not more than 15 to be officials 19 

ommated expert, who may be either an official or 

^^on-official I 
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Elected members, elected by 

(а) Municipalities . - . . 

(б) District Boards .... 

(c) The Landholders v . . . 

(d) Muhammadans . , . . 

(e) The Planting Community , 

(f) The Mining Community . 


Total • 

or, including the Lieutenant-Go vetnor • 


UNITED PROVINCES 

Nominated members, not more than 20 to be officials, 
and one to be a representative of Indian cOTumerce 
Nominated experts, who may be officials or non- 
officials ........ 

Elected members, electred by 

(а) Large Municipalities in rotation 

(б) District Boards and Smaller Municipalities 

(c) Allahabad University . . , . 

(d) The Landholders 

(e) Muhammadans . . . - . 

(/) The Upper India Chamber of Commerce 


Total 

or, including the Lieutenant-Governor. 


PUNJAB 

Nominated members, not more than to to be ofheiala 
Nominated experts, who may be cither officials or 


non -officials 

Elected members, elected by 

(a) The Punjab Chamber of Commerce . . I 

(fc) The Punjab Unmisity .... I 

(c) Municipal and Cantonment Committees . 3 

(d) District Boards . . • . . 3 


Total - 

or, incbidingthe Lieutenant- Governor . 


H4^l.owi.O-p.. iwH4^LaaiCj\ 
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BURMA 


Nominated ofllcials - . . . . ' . 

Nominated non- officials 

(rt) To represent the Burmese population 
(6) To represent the Indian and Chinese Com- 
munities 

(c) To represent other interests 

Nominated experts, who may be either officials or 
non -officials 

Elected by the Burma Chamber of Commerce . 

Total 

or, iiicludiiLg tie Lieutenant-Governor , 
ASSAM 

Nominated members, not more than 9 to be officials • 
Nominated expert, who may be either ofliciul or non- 
official ....... 

Elected members, elected by 

(o) Municipalities ..... 

(6) Local Boards 

(c) The Laudholdcra . . . . . 

(c^) Muhammadans ..... 
{e) The Tea-planting Community . 


Total . 

or, including the Chief Commissioner . 

CENTB.AL PROVINCES 

Nominated memberKS, not more than 10 to be officials, 
and 3 to be non- officials resident in Berar . 
Nominated expert, who maybe cither official or non- 
official ........ 

Elected members, elected by 

(а) Municipal Committees .... 

(б) District Councils ..... 

(t?) The Landholders . . . . . 


leai 


Total 

or, including the Chief Commissioner . 
F f 
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RULES OF BUSINESS OF NOVEMBER 15, 1909 
T?ie 15th November, igog 

No. 23. — In exercise of the powers conferred by section 5 oi 
the Indian Councils Act^ 190 9; the Governor-General in Council 
has, with the sanction of the Secretary of State for India in 
Council, made the following rules authorizing, at any meeting of 
the Legislative Council of the Governor'Gcneral, the discussion of 
the annual financial statement of the Governor-General in CoimciL 


RULES FOR THE DISCUSSION OF THE ANNUAL FINAN- 
CIAL STATEMENT IN THE LEGISLATIVE COUNCIL 
OF THE GOVERNOR-GENERAL 

Dejunitions 

1 . In these rules — 

(1) ‘ President ’ means — 

(а) the Governor-General, or 

(б) the President nominated by the Governor-General 
in Council under section 6 of the Indian Councils 
Act, 1861, or 

(c) the Vice-Fiosident appointed by the Governor-General 
under section 4 ol the Indian Councils Art, 1909, or 

{d) the Member appointed to preside under rule 27 ; 

(2) ‘ Member in charge ’ means the Member of the Council of 
the Governor-General to whom is aIlottc<l the business of the 
Department of the Government of India to which the subject 
under discussion belongs, and includes any Member to whom 
Riirh Member in charge may delegate any function assigned fo 
him under these rules ; 

(3) ‘ Finance Member ’ means the Member in charge of the 
Finance Department of the Government of India ; 

(4) ' Secretary ^ means the Secretary to the Government of 
India in the Legislative Department, and includes the Deputy - 
Secretary and every person for the time being exercising the 
functions of the Secretary ; 

(5) ‘ Financial Statement * means the preliminary financial 
estimates of the Governor- General in Council for the financial 
year next following ; and 

(6) ‘ Budget ^ means the Financial Statement as finally settled 
by the Governor-General in Councih 
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A. — ^The Finat^cial Statement 

General order of discussion. 

2 . — (i) On BuciL day as may be appointed in fcMa behalf by the 
Governor-General, the Financial Statement with an explanatory 
memorandum shall be presented to the Council every year by 
the Finance Member, and a printed copy shall be given to every 
Member, 

(2) No diaenssion of the Financial Statement shall be permitted 
on such day, 

3 . — (i) On such later day as may be appointed in this behalf by 
the Governor -General, the first stage of the discussion of the 
Financial Statement in Council shall commence. 

(2) On this day, after the Finance Member has stated any 
changes in the figures of the Financial Statement which circum- 
stances may since have rendered necessary and has made any 
explanations of that Statement which he may thinlc fit, any 
Member shall be at liberty to move any resolution entered in his 
name in the list of business relating to any alteration in taxation, 
any new loan or any additional grant to Local Governments pro- 
posed or mentioned in such Statement or explanatory memo- 
randum, and the Council shall thereupon, proceed to discuss each 
such resolution in the manner hereinafter prescribed. 

(i) The second stage of the discussion of the Financial State- 
ment shall commence as soon, as may be after all the resolutions 
which may be moved as aforesaid have been disposed of. 

{2) In this stage each head or group of heads specified in the 
statement contained 7ii the Schedule appended to these rules as 
being opento disensfiion, shall be considered separately according 
to such grouping as the Member in charge may determine. 

(3) The r on ai derail on of a partinilar head or group of heads 

shall, h/t bjj thft 'diaJi'gL uvtJn sjmh^ 

tions, supplementing the information contained in the Financial 
Statement, as may appear to him to be necessary. 

(4) Any Member shall then he at liberty to move any resolu- 
tion relating to any question covered by any such head or group 
of heads which may be entered in his name in. the list of business, 
and the Council shall thereupon proceed to discusa every such 
resolution, in the manner hereinafter prescrihed. 

Subjects excluded from discussion. 

5 . No discussion shall be permitted in regard to any of the 
following subjects, namely — 

(a) any subject removed from the cognizance of the Legis- 
lative Council of the Governor-General by section 22 
of the Indian Councils Act, 1861 ^ ; or 
^ See Digest, 8. 63. 
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(b) any matter affcetino; (he relations of His Majesty’s 
Government or of the Governor-General in (‘oiincil 
with a?iy foreign f>tate or any Native State in IiK^ia ; 
or 

(r) any matter under adjudication by a Court of Law 
having jiirisdicUon in any part of His Majesty’s 
Homiiiions, 


Eesolniions. 

6 . No resolution shall be moved whicli does not comply with 
the following conditions, namely : — 

(a) it shall be in the form of a specific recommendation 
addressed to the Governor-General in Council; 

(h) it shall be clearly and precisely expressed and shall raise 
a definite issue ; 

(c) it shall not contain arguments, inferences, ironical ex- 
pressions or defamatory statements, nor shall it refer 
to tlie conduct or character of persons except in their 
ofTicial or public capacity ; 

(«i) it shall not cliallenge the accuracy of the figures of the 
Financial Statement ; and 

(e) it shall be directly relevant to some entry in the Finan- 
cial Statement. 

7. A Member who wishes to move a resolution shall give 
notice in writing to the Secretary at least two clear days before 
the commencement of the stage of the discussion to which the 
resolution relates, and shall together with the notice submit 
a copy of the resolution which he wishes to move. 

8. The President may disallow any resolution or part of n 
resolution without giving any reason "therefor other than that 
in his opinion it cannot be moved consistently with the public 
interests or that it should be moved in the Legislative Council of 
a Aocar fSbvernnient, 

9. — (l) No discussion in Council shall be permitted in respect 
of any order of the President under rule 8. 

( 2 ) A resolution that has been disallowed shall not he entered 
in fhe proceedings of the Council. 

10. Resolutions admitted by the President shall be entered in 
the list of business in such order as he may direct. 

Dfscnssion of Eesolutions. 

11- — ( 1 ) After the mover of a resolution has spohen, other 
Menihcrs may speak to the motion in such order as the Presideni' 
may direct^ and thereafter the mover may speak once by 
of reply. 

( 2 ) No Member other than the mover and the Member in 
charge shall speak more than once to any motion except with the 
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permission of tlic President for the purpose of making an 
explanation. 

12. Ko speech, except with the permission of the President, 
shall exceed fifteen minutes in duration : 

Provided that tlic mover of a resolution^ when moving the same, 
and the Member iu charge may speak for thirty minutes. 

13. The discussion of a resolution shall be limited to the subject 
of the resolution, and shall not extend to any matter as to which 
a resolution may not be moved. 

14. A Member who has moved a resolution may withdraw the 
same unless some Member desires that it be pub to the vote. 

15. When, in the opinion of the President, a resolution haa 
been sufficiently discussed, he may close the discussion by calling 
upon the mover to reply and the Member in charge to submit any 
final observations which he may wish to make : 

Provided that the President may in all cases address the Council 
before patting the question to the vote. 

16. If any resolution involves many points, the President at 
his discretion may divide it, so that each point may be deter^ 
miiutd ^iepaiately. 

17. — (i) Every question shad be resolved in the affirmative or 
in the negative according to the majority of votes. 

(2) Votes may be taken by voices oc by diviaion and shall be 
taken by division if any member so desires. 

(3) The President shall determine the method of taking votes 
by division. 

18. — (r) The Presideut may assign such time as with due regard 
to the public interests lie may consider reasonable for the cbscus- 
siou of leAolutiona or of any particular resolution. 

(2) Every resolution which shall not liave been put to the vote 
wifcliin the time so assigned shall be considered to have been, 
withdrawn. 

19. Every resolution, if carried, sh^ll have effect only as a 
recommendation to the Governor- General in Council. 

20 . When a question has been discussed at a meeting of the ' 
Council, or when a resolution has been disallowed under rule 8 or 
withdrawn under rule 14, no resolution raising substantially the 
same question shall be moved within one year. 


B. — Thk Buugct 

21. — (i) On or before the 24th day of March in every year the 
Budget ^{hall be presented to the Counci? by the Finance Member, 
who shall describe the changes that have been made in the figures 
of the Financial Statement, and shall explain why any resolutions 
passed in Council have not been accepted.# 
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( 2 ) A printed copy of tJie Budget shall be given to each Member. 

22. — (i) The geneial discussLon of the Budget in Council shall 
tahe place on such later day as may be appointed by the Presi- 
dent for this purpose. 

(li) At such discussiorkj any Member shall be at liherty to ohei 
any observations he may wish to make on the Budget, hut no 
Member shall be permitted to move any resolution in regard 
thereto, nor shall the Budget be submitted to the vote of the 
Council. 

( 3 } It slzall be open to the President, if he thinks fit, to pre- 
scribe a time limit for speech ea. 

23. The Pinance Member shall have the right of reply, and the 
discussion shall be closed by the President making such observa- 
tions as he may consider necessary. 

C. — Generai. 

24-. — (l) Every Member shall speak from his place, shall rise 
when he speaks, and shall address the chair. 

( 2 ) At any time, if the President rises, any Member speaking 
shall immediately resume his seat. 

25. — (i) Any Member may send his speech in print to the 
Secretary not Jess than two clear days before the day fixed for 
the discussion of a resolution, with as many copies as there are 
Members, and the Secretary shall cause one of such copies to be 
supplied to every Member. 

( 2 ) Any such speech may at the discretion of the President be 
taken as read. 

26. — (i) The President shall preserve order, and all points of 
order shall be decided by him. 

( 2 ) No discussion on any point of order shall be allowed unless 
the President thinks fit to take the opinion of the Council thereon# 

at a of ordar io 

the decision of the President. 

( 4 ) The President shall have all powers necessary for the pur- 
pose of enforcing his decisions. 

27. The Governor- General may appoint a Member of the Council 
to preside in his place, or in that of the Vice-President, on any 
occasion on which the Pinancial Statement or the Budget or any 
portion thereof is discussed in the Council. 

28. The President, for sufficient reason, may suspend any of 
the foregoing rules. 
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The Schedule 

Heads open to or excluded from discussion under rule 4. 


1 

Revenue. ' 

Expenditure. 

Heads open to dis- 
cussion. 

Heads not open 
to disctission. 

Heads open to dis- 
cussion. 

/ 

1 Heads not open 

1 to discussion. 

-.^Laiid Revenue. 

1 r. — Stamps. 

r. — Refunds and 

2. — Assign- 

II. — Opium. 

VJ 1. — Onstnmk. 

drawbacks. 

ments and Com- 

in.^Salt. 

VnL--As- 

3, — ^Land Revenue. 

pensations. 

V.^Excise. 

sessed Taxes. 

4, — Opium. 

13. — Interest on 

VI. — Provincial 

XI. — Tributes 

5.— Salt. 

debt. 

Rates. 

from X(ttiV€ 

6. -Stamjjs. 

23. - - Xcclcsias- 

IX,— Forest 8. 

States. 

7. — Excise. 

tical. 

X. — Re^/istration. 

XV I- 

8- — Provincial 

2 $. — Folilical, 

XII. — Interest. 

Courts.^ 

Rates, 

27 . — Territorial 

XIII. — Post Office. 

XXXIL^ 

9. — Customs. 

and Politicul 

XIV. — Telegra7>b, 

Army. 

JO. — Assessed Taxes. 

Fensio)is. 

XV.- — Mint. 

XXXIJL— 

1 1 . — ^Forests. 

38- — Slate Fail- 

XVI-B.-^aila. 

Marine. 

12, — ^Registration. 

ways. 

XVXI.— Police. 

XXXIV.— 

14. — Interest on 

42. — Major 

XiX. — Education. 

Military 

other obhgaiions. 

WorJrs. I?i- 

XX.— Medical. 

Works. 

15. — ^Post Office. 

terest on debt. 

XXl. — Scientific & 

All purely Fro- 

16. — ^Telegraphs. 

46. — Army. 

other Minor De- 

vincial revenue 

ly . — Mint. 

46- A. — Alarine. 

partments. 

and revenue ac- 

1 8 . — General Ad- 

47. — Miliiary 

XXII. — Receipts in 

cruing from 

miniatration.^ 

Works and De- 

aid of Superannua- 

divided heads in 

19.A. — Courts of 

fence^ 

tion, &c. 

Provinces pos- 

Law.® 

47 ~ A. — Special 

XXIII. — Stationery 

sessing Legis- 

19-K — Jails. 

Defenjce Charges. 

and iVinting. 

XXIV. — Exchange. 

XXV. — 
Miscellaneous. 

XXVI. — State Rail- 
wayi<. 

XXViil.— s u\) 8 h 

dized Companies. 

XXIX. — Irrigation, 
Major WorkS. 

XXX. — 

Minor Works and 
Navigation. 

XXXI. — 

Civil Works. 

lative Councils. 

20, — ^Police. 

23 , — Education, 

24. — ^Medioal, 

26. — Scientific and 
other Idinor De- 
partments. 

28. — ^Civil Furlough 
and Absentee Al- 
lowances. 

29. — Superannua- 
tion Allowances 

and Pensions. 

30. — Stationery and 
Printing, 

jx. — Exchaxige. 

32. — Miacellaneous. 

All stalnlory 
charges. 

All purdy Fro- 
vincial expendi- 
ture and expen* 
dilure accruing 
under divided 
heads in Pro- 
vinces possess-^ 
ing Legislative 
Councils^ 


^ Mainly Court-fees and fines, 

^ These heads include certain statutory charges, which will be excluded 
from debate. 

This head deals purely with interest, sinking -rfuiids, and annuities. 
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Revenue. 

Expend IT UBE. 

Heards open to dis- 
cuBsion. 

Heads not open 
lo discussion. 

Heads opeu to dis- 
cussion. 

Heads not open 
to discussion. 



33, — Eatnine Relief, 

34, — Construction of 
Protective Rail- 
ways. 

35. — ^C’Onst ruction of 
Protective Irriga- 
tion Works. 

36. — ^Reduction or 
Avoidance of Debt. 

40, — S ubsidized 
Companies ; Land, 
&c. 

41 . — Miscellaneous 
Railway Expendi- 
ture. 

42, — Irrigation ; 
Major Works — 
Working Expenses, 

43. — Minor Works 
and Navigation. 

45> — Civil Works. 

48. — State Rail- 
ways ; Capital 

Expenditure not 
charged to Re- 
venue. 

49, — J r r j g a k i 0 £i 

Works ; Capital 

Expenditure not 
charged to Re- 
venue. 
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The i^th November, 1909 

No. 24. — In exercise of the powers confeired by section 5 of 
the Indian Councils Act, 1909, the Grovernor-Genexal in Council 
has, 'with the sanction of the Secretary of State for India in 
Council, made the following ruLea authorizing at any meeting of 
the Legislative Council of the Governor-General the discussion of 
any matter of general pnlolic interest, 

HULES EOR THE DISCUSSION OP MATTEES OF GENEEAL 
PUBLIC INTEEEST IN THE LEGISLATIVE COUNCIL 
OP THE GOVERNOE-GENEEAL 

Defijiitions. 

1 . In these rules — 

(1) ‘ Pi’esidcnt ’ means — 

(a) the Governor -General, or 

(h) the President nominated hy the Governor-General in 
Council under section 6 of the Indian Councils Act, 
1861, or 

(c) the Vice-President appointed hy the Governor-General 
under section 4 of the Indian Councils AcL 1909, or 

{d) the Member appointed to preside under rule 27 ; 

(2) ^ Member in charge ’ means the Member of the Council of 
the Governor-General to whom is allotted the business of the 
Department of the Government of India to which the subject 
under discussion belongs, and includes any Member to whom such 
Member in charge may delegate any function assigned to him 
under these rules ; and 

(3) ‘ Secretary ’ means the Secretary to the Government of 
India in the Legislative Department, and includes the Deputy - 
Secretary and every person for the time heing exercising the 
functions of the Secretary. 

Matters open to discussion. 

2 . Any m^ter of general public interest loiky be discussed in 
the Council subject to the following conditions and restrictions. 

3 . No such discussion shall be permitted in regard to any of the 
following subjects, namely : — 

(a) any subject removed from the cognizance of the Legis- 
lative Council of the Governor- General by section 22 
of the Indian Councils Act, 1861 ^ ; or 

(h) any matter afiecting the relations of His Majesty’s 
Government or of the Governor-General in Gounod 
with any Foreign State or any Native State in India ; 
ox 

(c) any matter under adjudication by a Court of Law having 
jurisdiction in any part of His Majesty’s Dominions. 

^ See Digest, e. 63. 
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Resolutions. 

4 . Subject to tlie lestrictions contained in rule 3, any Member 
may move a resolution relating to a matter of general public 
interest : 

Provided that no resolution shall be moved which does not 
comply with the following conditions^ namely : — 

(a) it shall be in the form of a specific recommendation 

addressed to the Grovernor- General in Council ; 

(b) it shall be clearly and precisely expressed and shali 

raise a definite issue ; and 

(c) it shall not contain arguments, inferences, ironical ex- 

pressions or defamatory statements, nor shall it refer 
to the conduct or character of persons except in their 
official or public capacity. 

5 . A Member who wishes to move a resolution shall give 
notice in writing to the Secretary, at least fifteen clear days 
before the meeting of the Council at which he desires to move the 
same, and shall together with the notice submit a copy of the 
resolution which he wishes to move : 

Provided that the President may allow a resolution to be 
moved with shorter notice than fifteen days, and may, in any 
case, require longer notice or may extend the time for moving the 
resolution, 

6 . — (i) The Secretary shall submit every resolution of which 
notice has been given to him in accordance with rule 5 to the 
President, who may either admit it or, when any resolution is 
not framed in accordance with rule 4, cause it to he returned to 
the Member concerned for the purpose of amendment. 

(2) If the Member does not, within such time as the President 
may fix in this behalf, re-submit the resolution duly amended, the 
TPJAfdiifiiim shall. V,. Wju wjthfh'iuv.n.. 

7 . The President may disallow any resolution or part of a 
resolution without giving any reason therefor other than that 
in his opinion it cannot be moved consistently with the public 
interests or that it should be moved in the Legislative Council of 
a Local Government. 

8. ^ — (i) No discussion in Council shall be permitted in respect of 
any order of the President under rule 6 or rule 7. 

(2) A resolution which has been disallowed shall not be entered 
in the proceedings of the Council, 

9 . Resolutions admitted by the President shall be entered in 
the list of business for the day in the order in which they are 
received by the Secretary : 

Provided that the President may give priority to any resolu- 
tion which he may consider to be of urgent public interest, ot 
postpone the moving of any resolution. 
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T)iscussL(yii of Hesolutions. 

10. The discussion of resolutions shall take place aftei all the 
other business of the day has been concluded. 

11 . — (i) After the mover of a resolution has spoken, other 
Members may speak to the motion in such order as the President 
may direct, and thereafter the mover may speak once by way of 
reply. 

(2) No Member other than the mover and the Member in 
charge shall apeak more than once to any motion, except, with 
the permission of the President, for the purpose of making an 
explanation. 

12. No speech, except with the permission of the President, 
shall exceed fifteen minutes in duration : 

Provided that the mover of a resolution, when moving the 
same, and the Member in charge may speak for thirty minutes. 

13. — (i) Every Member shall speak from his place, shall rise 
when he speaks, and shall address the chair. 

(2) At any time, if the President rises, any Member speaking 
shall immediately resume his seat. 

14. — (1) Any Member may send his speech in print to the 
Secretary not less than two clear days before the day fixed for 
the discussion of a resolution, with as many copies as there are 
Members, and the Secretary shall cause one of such copies to be 
supplied to each Member. 

(2) Any such speech may at the discretion of the President be 
taken as read. 

15. The discussion of a resolution shall be limited to the subject 
of the resolution, and shall not extend to any matter as to which 
a resolntion may not be moved. 

16. When a resolution is under discussion any Member may, 
subject to all the restrictions and conditions relating to resolutions 
speciiied in rules 3 and 4, move an amendment to such resolution : 

Provided tKat an amendment may not be moved which has 
merely the effect of a negative vote. 

l*^' — (1) If a copy of such amendment has not been sent to 
the Secretary at least three clear days before the day fixed for 
the ihscussion of the resolution, any Member may object to the 
moving of the amendment ; and such objection shall prevail 
unless the President in exercise of his power to suspend any of 
these rules allows the amendment to be moved, 

('-2) The Secretary shall, if time permits, cause every amendment 
' be printed and send a copy for the inf urination of each Member. 

18. A Member who has moved a resolution or an amendment 
a resolution may withdraw the same unless some Member 
desires that it be put to the vote. 



444 GOVERNMENT OF INDIA 

19. ^Vhen, in the opinion oi the President, a resolution and any 
amendment thereto have been sutficiently' discussed, he may close 
the discussion by calling upo?i t)ie mover to reply and the Member 
in charge to submit any final observations which he may wish 
to make : 

Provided that the President juay in all cases address the Council 
before putting the question to the vote. 

20 . — (i) When an amendment to any resolution is moved, or 
when two or more sjueli amendments arc moved, the President 
shall, before taking tjie sense of the Council thereon, state or read 
to the Council the terms of the original motion and of the amend- 
ment or amendments proposed. 

( 2 ) It shall be in the discretion of the President to put first to 
the vote either the original motion or any of the amendments 
which may have been brought forward. 

21. It any resolution involves many points, the President at 
his discretion may divide it, so that each point may be deter- 
mined separately. 

22. — (l) Every question shall be resolved in the affirmative or 
in the negative according to the majority of votes. 

( 2 ) Votes may be taken by voices or by divisioji and shall be 
taken by division if any Member so desires. 

( 3 ) The President shall determine the method of taking votes 
by division. 

(Jeneral. 

23. — (x) The President may assign such time as, with due regard 
to the public interests, he may consider reasonable for the di*"- 
enssion of lesolutioiis or of any particular resolution, 

( 2 ) Every resolution which shall not have been put to the vote 
witiiin the time so assigned shall be considered to have been 

24. Every resolution, if carried, shall have effect only as a 
recommendation to the Governor-General in Council. 

25. When a question has been discussed at a meeting of the 
Counril, or when a resolution has been disallowed under rule 7 or 
withdrawn under ride 18 , no resolution or amendment raisinj^ 
substantially the yame iiiiestion shall be moved within one 
year. 

26. —(r) The President shall preserve order, and all points 'Jd 
order shall be decided by him. 

( 2 ) No discussion on any point of order shall be allowed unle"^ 
the President thinks fit to take the opinion of the Council thereoJi^ 

( 3 ) Any Member may at any time submit a point of order to 
the decision of the President. 

( 4 ) The President shall have all powers necessary for the pm- 
pose of enforcing hM decisions. 
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27 . The Governor- General may appoint a Member of the 
Cnimril io preside in his place, or in that of the Vice-President, 
on any occasion on wbioh a niattex of general public interest is 
diflcuRsed in the Oouncil. 

28 . The President, for sufficient reason, may suspend any of 
the foregoing rules. 


The 15^/i J^ovember, 1909 

No. 25, — In exercise of the power conferred by section 5 of tlie 
Indian Councils Art, 1909, the Governor-General in Council has, 
with the sanction of the Hecrctary of State for India in Council, 
made the following rules authori5:iiig the ashing of questions at 
any meeting of the Legislative Council of the GovernoT-General. 


RULES FOR THE ASKING OF QUESTIONS IN THE LEGIS^ 

I.ATIVE COUNCIL OF THE GOVERNOR-GENERAL 

1 . In these rules — 

(1) ‘ President’ means — 

(а) the GoYcrnoT-General, or 

(б) the President appointed under section 6 of the Indian 

Councils Act, 1861, or 

(c) the Vice-President appointed by the Governor-General 
under section 4 of the Indian Councils Act, 1909. 

(2) ' Member in charge ’ means the Member of the Council of 
the Governor-General to whom is allotted the business of the 
Department of the Government of India to Arhich the subject of 
the question belongs, and includes any Member to whom such 
Member in charge may delegate any function assigned to him 
under these rules ; and 

(3) ‘ Secretary ^ means the Secretary to the Government of 
India in the Legislative Department, and includes tlie Deputy- 
Secretary and every person for the time being exercising the 
functions of the Secretary. 

2 . Any question may be asked by any Member subject to the 
following conditions and restrictions. 

3 . No question shall be permitted in regard to any of the 
following subjects, namely : — 

(a) any matter aflecting the relations of His Majesty’s 
Government or of the Governor- General in Council 
with any Foreign State or Avith any Native State in 
India, or 

(h) any matter under adjudication by a Court of Law 
having jurisdiction in any part of His Majesty's 
Dominions. 
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4 . No question shall be askPLl unless it complies with the follow- 
ing conditions, namely : — 

(а) it shall be so framed as to he merely a request for 

information, 

(б) it shall not be of excessive length, 

(^) it shall not contain arguments, inferences, ironical ex- 
pressions or defamatory statements, nor shall it refer 
to the conduct or character of persons except in their 
official or public rapacity, and 

{d} it shall not ask for an expression of an opinion or the 
solution of a hypothetical proposition* 

5 . In matters whicli arc or have been the subject of controversy 
between the Governor- General in Council and the Secretary of 
State or a Local Government no question shall be asked except as 
to matters of fact, and the answer shall be confined to a state- 
ment of facts. 

8- A Member who wishes to ask a question shall give notice in 
writing to the Secretary at least ten clear days before the meeting 
of the Council at which he desires to put the question and shall, 
together with the notice, submit a copy of the question which he 
wishes to ask : 

Provided that the President may allow a question to be put 
with shorter notice than ten days and may in any case require 
longer notice or may extend the time for answering a question. 

7 . (i) The Secretary shall submit every question of which 
notice has been given to him in accordance with m1o 6 to tho 
President, who may eitiier allow it nr, when any question is not 
framed in accordance with rules 4 and 5, cause it to be returned 
to the Member concerned for the purpose of amendment. 

(2) If the Member does not, within such time as the President 
may fix in this behalf, re- submit the question duly amended, the 
question shah be deemed to have been withdrawn. 

8 . The President may disallow any question, or any part of 
a question, without giving any reason therefor other than that in 
his opinion it cannot be answered consistently w^th the public 
interests or that it should be put in the Legislative Council of 
a Local Government. 

9 . No discussion in Council shall be permitted in respect of 
any order of the President under rule 7 or rule 8. 

Id. Questions which have been allowed shall be entered in the 
list of business for the day and shall be put in the order in which 
they stand in the list before any other business is entered upon at 
the meeting. 

11 . Questions shall be put and answers given in such manner; 
as the President may in his discretion determine. 

13 . Any Member who has asked a question may put a sap- 
nleiiicntary questior for the purpose of further elucidating any 
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matter of fact regarding wMch a request for information Has been 
made in h\s original question. 

13. The Member in charge may decline to answer a supplemen- 
tary question without lioticc, in which case the supplementary 
question may be put in the form of a fresh question at a subse- 
quent meeting of the Council. 

14. These rules, except rules 6 and 7, apply also to supple- 
mentary questions : 

Provided that the President may disallow any supplementary 
question without giving any reason therefor, 

15. The President may rule that an answer to a question in 
the list of business for the day shall be given on the ground of 
public interest even though the question may have been with- 
drawn. 

16. No discussion shall be permitted in respect of any question 
or of any answer given to a question. 

17. All questions asked and the answers given shall be entered 
in the proceedings of the Council : 

Provided that no question which has been disallowed by the 
President shall be so entered. 

18. The President may assign such time as, wdth due regard to 
the public interests, he may consider reasonable for the putting 
and answering of questions. 
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CORRESPONDENCE PRECEDING THE 
CORONATION DURBAR 

No. 4 

GOVERNMENT OF INDIA 

HOME DEPARTMENT 

To THE Right Hohourahle the Maequess or Ceewe, KsG., 
His Majesty’s Secretary of State for India. 

(Secret.) Simla* 

My Lord Marqness, 25th August, 1911. 

We ventuie in this Def^patcK to address Yout Lordship o\\ 
a most impoTtant and urgent subject, embracing two questions 
of great political moment which are in our opinion indissolubly 
linked together. This subject lias engaged our attention for soinn 
time past, and the proposals which we are about to submit for 
Your Lordship’s consideration are the result of our mafure 
deliberation. We shall in the first place attempt to set forth the 
circumstances which have induced us to frame these proposals 
at this particular juncture, and then proceed to lay before Your 
Lordship the broad general features of our scheme. 

2. That the Goyornmont of India shaiild have its i^cat in tliC 
sumir ari\^ ilhr /IwriniaV vjbycTriinTmi^; ifuu^ nnntr- 

over in a city geographically so ill-adaptcd Calcutta to be the 
capital of the Indian Empire, has long been recognised to be 
a serious anomaly. We need not stop to recall the circomstancos 
in which Calcutta rose to its present position. The considerations 
which explain its original selection as the principal seat of Govern- 
ment have long since passed away with the conBolidation of British 
rule throughout the Peninsula and the ilevelopment of a great 
inland system of railway comraunication. But it is only in tffc 
light of recent developments^ constitutional and poUtical, that the 
drawbacks of the existing arrangement and tlie urgency of a change 
have been fully realised. On tjic one hand the almost incalculable 
importance of the part which can already safely be predicted" 
for the Imperial Legislative Council in the shape it has assumed 
under the Indian Councils Act of iqoq. renders the removal of the 
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capital to a more central and easily accessible position practically 
imperative. On the other hand, the peculiar political situation 
which has arisen in Bengal since the Partition makes it eminently 
desirable to withdraw' the Government of India from its present 
Provincial environraent^ while its removal from Bengal is an 
essential feature of the scheme we have in view for allajdng the 
ill-feeling aroused by the Partition amongst the Bengali popula- 
tion. Once the necessity of removing the scat of the Supreme 
Government from Bengal established, as we trust it may be by the 
considerations we propose to lay before Ymir Lordship, there can 
]>e, in our opinion, no manner of doubt as tu the choice of the 
new capital or as to the occasion on which that choice should be 
announced. On geographical, historical, and political grounds, 
the capital of the Indian Empire- should he at Delhi, and the 
announcement that the transfer of the seat of Government to 
Delhi has been sanctioned should be made by His Majesty the 
King -Emperor at the forthcoming Imperial Durbar in Delhi 
itself. 


3. The maintenance of British rule in India depends on the 
ultimate supremacy of the Governor- General in Council, and the 
Indian Councils Act of 1909 itself bears testimony to the impossi- 
bility of allowing niatters of vital concern to be decided by 
a, majority of non-official votes in the Imperial Legislative 
Council. Nevertheless it is certain that, in the course of time, 
the just demands of Indians for a larger share in the government 
of the country will have to be satisfied, and the question will be 
how this devolution of powder can be conceded without impairing 
the supreme authority of the Guvemor-General in Council. The 
oniy possible solution of the difficulty would appear to be gradually 
to give the Provinces a larger measure of self- government, until 
at last India would consist of a number of administrations, 
autonomous in all provincial affairs, with the Government of 
India above them all, and possessing power to interfere in cases 

matters of Imperial concern. In order that this consummation 
may be attained, it is essential that the Supreme Government 
should not be associated with any particular Provincial Govern- 
ment. The removal of the Government of India from Calcutta 
IS therefore a measure which will, in our opinion, materially 
facilitate the groivth of Local self-government on sound and safe 
It is generally recognized that the capital of a great central 
Government should be separate and independent, and effect has 
been, given to this principle in the United States, Canada, and 
Australia. 

H- The admiiiiatrative advantages of the transfer would be 
scarcely less valuable than the political. In the first place, the 
development of the Legislative Councils has made the withdrawal 
^1 tjie Supreme Council and the Governmenf of India from the 
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influeiice of local opinion a matter of evei-mcreasing urgency, 
f^econdly, events in Bengal arc apt to react on the Viceroy and 
the Governincjit of India, to whom the icsponsibility for them 
is often wrongly attributed. The connexion is bad for the Govern- 
ment of India, bad for the Bengal Government, and unfair to 
the other Provinces, whose representatives view with great and 
increasing jealousy the piedoniinance of Bengal. Purther, public 
opinion in Calcutta is by no means always the same as that which 
obtains elsewhere in India, and it is undesirable that the Govern- 
ment of India should be subject exclusively to its influence. 

5 . The question of providing a separate capital for the Govern- 
ment of India has often been debated, but generally with the 
object of finding a site where that Government could spend all 
seasons of the year. Such a solution would of course be ideal, but 
it is impracticable. The various sites suggested are cither difficult 
of access or are devoid of historical associations. Delhi is the 
only possible place. It has splendid communications, its climate 
is good for seven months in the year, and its salubrity could be 
ensured at a reasonable cost. The Government of India would 
therefore be able to stay in Delhi from the 1st of October to the 
1 st of ilay, whilst owing to the much greater proximity the 
annual migration to and from Simla could be reduced in volume, 
would talce up much less time and be far less costly. Some 
branches of the administration, such as Railw'ays and Posts and 
Telegraphs, would obviously derive special benelrt from the change 
to such a central position, and the only Department which, as 
far as we can see, might be thought to suffer some inconvenience, 
would be that of Commerce and Industry, which ivould be less 
closely in touch at Delhi with the commercial and industrial 
interests centred in Calcutta. On the other hand that Depart- 
ment would be closer to the other commercial centres of Bombay 
and Karachi, whose interests are sometimes opposed to those of 
Calcutta, and would thus be in a better position to deal impartially 
with the railway and commercial interests of the whole of India. 

6 . The political advantages of the transfer are* impossible to 
over-estimate. Delhi is still a name to conjure with. It is 
intimately associated in the minds of the Hindus with sacred 
legends which go back even beyond the dawm of history. It is 
in the plain of Delhi that the Panda va princes fought out wdth 
the KuraAva the epic struggle recorded in the Mahabliarala, and 
celebrated on the banks of the Jumna the famous sacribce whtch 
consecrated their title to Empire. The Parana Kila still marks 
the site of the city which they founded and called Indraprastha, 
barely three miles from the south gate of the modern city of Delhi. 
To the Mahommedans it would be a source of unbounded gratifica- 
tion to see the ancient capital of the Moguls restored to its proud 
position as the seat of Empire. Throughout India, as far south 
as the Mahommedau conquest extended, every walled town has 
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it« ‘ Delhi gate\ and amon^ the masses of the people it is still 
revered as the seat of the formor Empire. The change would 
strike the imagination of the people o£ India as nothing else could 
do, would send a wave of entimsiasm throughout the country, 
and would be accepted by all as the assertion of an unfaltering 
determination to maintain British rule in India. It would he 
hailed with joy by the Buling Chiefs and the races of Northern 
India, and would be ivarmly welcomed by the vast majority of 
Indians throughout the continent. 

7. The only serious opposition to the transfer which may be 
anticipated, may, we think, come from the European commercial 
Community of Calcutta, who might, we fear, not regard the creation 
of a Governorship of Bengal as altogether adequate compensation 
for the withdrawal of the Government of India. The opposition 
will bo quite intelligible, but we can no doubt count upon their 
patriotism to reconcile them to a measure which would grcatl}'’ con- 
tribute to the welfare of the Indian Empire. The Bengalis miglit 
not, of course, be favourably disposed to the proposal if it stood 
alone, for it will entail tlie loss of some of the influence which they 
now exercise owing to the fact that Calcutta is the headquarters 
of the Government of India. But, as we hope presently to show, 
they should be reconciled to the change hy other features of our 
scheme which are specially designed to give satisfaction to Bengali 
sentiment. In these circumstances we do not think that they 
would be so manifestly unreasonable as to oppose it, and if they 
did we might confidently expect that their opposition would raise 
no echo in the rest of India. 

8 . Absolutely conclusive as these general considerations in 
favour of the transfer of the capital from Calcutta to Dellii in 
themselves appear to us to be, there are further special considera- 
tions arising out of the present political situation in Bengal and 
Eastern Bengal which, in our opinion, render such a measure 
peculiarly oppoi’tune at such a moment, and to these we would 
now draw Your Lordship’s earnest attention. 

9. Various circumstances have forced upon us the conviction 
that the bitterness of feeling engendered by the Partition of 
Bengal is very widespread and unyielding, and that we are by no 
means at an end of the troubles which have followed upon that 
measure. Eastern Bengal and Assam has, no doubt, benefited 
greatly by the Partition, and the Mahommedans of that Province, 
W'to form a large majority of the population, ate loyal and 
contented ; but the resentment amongst the Bengalis in both 
provinces of Bengal, who hold most of the land, fill the professions, 
and exercise a preponderating influence in public affairs, is as 
•strong as ever, though somewhat less vocal. 

10. The opposition to the Partition o,l Bengal was at first based 
mainly on sentimental grounds, but, as we shall show later in 
discussing the proposed modification of thc^ Partition, since the 

[g2 



452 


GOVERNMENT OF INDIA 


enlargBment of the Legislative Councils and especially of the 
representative element in them, the gi-ievance of the Bengali 
has become much more real and tangible, and is Ukoly to increase 
instead of to diminish. Every one with any trae desire for the 
peace and prosperity of this country must wish to find some 
manner of appeasement, if it is in any way possible to do so. 
The simple rescission of the Partition, and a reversion to the 
status quo ante are manifestly impossible both on political and 
on administrative grounds. The old province of Bengal was 
unmanageable under any form of Government ; and wc conld 
not defraud the legitimate expectations of the Mahommedans of 
Eastern Bengal, who form the bulk of the population of that 
province, and who have been loyal to the British Government 
throughout the troubles, without exposing ourselves to tie 
charge of had faith. A settlement to be satisfactory and con- 
clusive must — 

(1) provide convenient administrative units ; 

(2) satisfy the legitimate aspirations of the Bengalis ; 

(3) duly safeguard the interests of the Mahommedans of 

Eastern Bengal, and generally conciliate Mahommedan 
sentiment ; and 

(4) be so clearly based upon broad grounds of political and 

administrative expediency as to negative any presump- 
tion that it has been exacted by clamour or agitation. 

11. If the headquarters of the Government of India be trans- 
ferred from Calcutta to Delhi, and if Delhi be thereby made 
the Imperial capital, placing the city of Delhi and part of the 
surrounding country under the direct administration of the 
Government of India, the following scheme, ’which embraces 
three interdependent proposals, would appear to satisfy all these 
conditions : 

I. To re-unite the 'five Bengali-speaking di-visions, viz. the 
Presidency, Burdwan, Dacca, Bajshahi and Chittagong 
divisions, forming them into a Presidency to be adminis- 
tered by a Governor in Council. The area of the province 
will be approximately 70,000 square miles, and the 
population about 42,000,000. 

II. To create a Lieutenant- Governorship in Council to consist 
of Bihar, Chota Nagpur, and Orissa, with a Legislative 
Council and a capital at Patna. The area of the province 
would be approximately 113,000 square miles, and the 
population about 35,000,000. 

Ill, To restore the Chief Commissioner ship of Assam. The 
area of that province would be about 56,000 square miles, 
and the population about 5,000,000. , < 

12. Wc elaborated at the outset our proposal to make Delhi 
the future capital of India, because we consider this the key-stone 
of the whole project, and hold that according as it is accej^ed 
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or not, OUT scheme must stand or fall. But we have still to 
discuss in greater detail the leading features of the other part 
of our scheme. 

13. Chief amongst them is the proposal to constitute a 
Governorship in Council for Bengal. The liistory of the Partition 
dates from 1902. Various schemes of territorial redistribution 
were at that time under consideration, and that which was 
ultimatelj?^ adopted had at any rate the merit of fulfilling two of 
the chief purposes which its authors had in view. It relieved the 
overburdened administration of Bengal, and it gave the Mahom- 
medan population of Eastern Bengal advantages and oppor- 
tunities of which they had perhaps hitherto not had their fair 
share. On the other hand, as we have already pointed out, it 
was deeply resented by the Bengalis. No doubt sentiment has 
played a considerable part in the opposition ofiiered by the 
Bengalis, and, in saying this, we by no moans wish to underrate 
the importance which should be attached to sentiment even if 
it be exaggerated. It is, however, no longer a matter of mere 
sentiment, but rather, since the enlargement of the Legislative 
Councils, one of undeniable reality. In pre-reform scheme days 
the non-official element in these Councils was small. The repre- 
sentation of the people has now been carried a long step forward, 
and in the Legislative Councils of both the Provinces of Bengal 
and Eastern Bengal the Bengalis find themselves in a minority, 
being outnumbered in the one by Biharis and Ooriyas, and in 
the other by the Mahommedans of Eastern Bengal and the 
inhabitants of Assam. As matters now stand, the Bengalis can 
never exercise in either province that iiiffiience to which they 
consider themselves entitled by reason of their numbers, wealth, 
and culture. This is a substantial grievance which will be all 
the more keenly felt in the course of time, as the representative 
character of the Legislative Councils increases and with it the 
influence which these assemblies exercise upon the conduct of 
public affairs. There is therefore only too much reason to fear 
that, instead* of dying down, the bitterness of feeling will become 
more and more acute. 

14. It has frequently been alleged in the Press that the Parti- 
tion is the root cause of all recent troubles in India. The grovi th 
of political unrest in other part,s of the country and notably in the 
Deccan before the Partition of Bengal took place disproves that 
assertion, and ^ye need not ascribe to the Partition evils which 
have not obviously flowed from it. It is certain, however, that 
it is, in part at any rate, responsible for the growing estrange* 
ment which has now unfortunately assumed a very serious 

" character in many parts of the country *l)etween Mahommedans 
and Hindus. We arc not without hope that a modification of 
the Partition, which we now propose, will, in some degree at any 
ra^, alleviate this most regrettable antagoifism. 
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15. To sum up, the results anticipated from the Partition have 
lot been alto^^ether reali;:ed, and the scheme as designed and 
executed couM only be justified by success. Altliough much 
>ood n^ork has been done in Eastern Bengal and Assam, and the 
jilahominedaTis of that Province have reaped the benefit of a 
sympathetic administration closely in touch with them^ those 
advantages have been in a great measure countorbalancod by 
:he %dolent hostility which the Partition has aroused amongst 
:he Bengalis. For the reasons we have already indicated, we 
[eel bound to admit that the Bengalis are labouring under a sense 
>f real injustice which we believe it would he sound policy to 
remove without further delay. The Durbar of December next 
\,fFords a unique occasion for rectifying wJiat is regarded by 
Bengalis as a grievous wrong. 

16. Anxious as we arc to take Bengali feeling into account, we 
^annot overrate the importance of consulting at the same time 
:ho interests and sentiments of the Mahommedans of Eastern 
Bengal. It must be remembered that the Mahommedans of 
Eastern Bengal have at present an overwhelming majority in 
point of population, and that if the Bengali-speaking divisions 
»vere amalgamated on the lines suggested in our scheme, the 
Mahommedans would still be in a position of approximate 
lumorical equality with, or possibly of small superiority over, the 
Hindus. The future province of Bengal, moreover, will be 
i compact territory of qiiite moderate extent. The Governor in 
IJouncil will have ample time and opportunity to study the needs 
>f the various communities committed to his charge. Unlike his 
predecessors, he will have a great advantage in tliat he wull find 
•eady to hand at Dacca a second capital, with all the conveniences 
>f ordinary provincial head- quarters. He will reside there from 
dme to time, just as the Lieutenant-Governor of the United 
Provinces frequently resides in Lucknovr, and he w^ill in this way 
)e enabred to keep in cFose touch with Mahommedan sentiments 
ind interests. It must also be borne in mind that the interests 
)f the Mahommedans will be safeguarded by the special rep re - 
■entation they enjoy in the Legislative Councils ; while as regards 
epresentation on local bodies they wdU be in the same position 
IS at present. We need not therefore trouble your Lordship 
vith the reasons why we have discarded the suggestion that 
I Chief Commissionership, or a serni-independent Commissioner- 
hip within the new province, might be created at Dacca. « 

17. We regard the creation of a Governorship in Council of 
Sengal as a very important feature of our scheme. It is by no 
neans a new one. The question of the creation of the Governor- 
ihip was fully discussed in 1867 to 186S by the Secretary of Btatl^ 
ind the Government of India, aiid a Committee was formed, 
)n the initiative of Sir Stallord Nortlicote, to consider it and 
>hat of the transfer of the capital elsewhere. In the somewhat 
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voluminous correspond once of the past the most Balient points 
that emerge are : — 

(L) That a Governorship of Bengal would not be compatible 
with the presence in Calcutta of the Viceroy and the 
Government of India ; 

(ii.) That, had it been decided to create a Governorship of 
Bengal, the question of the transfer of the capital from 
Calcutta would have been taken into consideration ; 
(iii,) That although a majority of the Governor-General’s 
Council and the Lieutenant-Governor of Bengal (Sir 
William Grey) were in favour of the creation of the 
Governor ship, Sir John Lawrence, the Governor- 
General, was opposed to the proposal, but for purposes 
of hotter administration contemplated the institution of 
a Lieutenant-Governorship of Bihar and the separation 
of Assam from Bengal under a Chief Commissioner. 

Sin<?:o the discussions of 1867-8 considerable and very im- 
portant changes have taken place in the constitutional develop- 
ment of Bengal, That Province has already an Executive Council, 
and the only change that would therefore be necessary for the 
realization of this part of our scheme is that the Lieutenant- 
Governorship shotild be converted into a Governorship. Particular 
arguments have from time to time been urged against the appoint- 
ment of a fiovernor from England. These were that Bengal, 
more than any other province, requires the head of the Govern- 
ment to possess an intimate knowledge of India and of the Indian 
people, and that a statesman or politician appointed from England 
without previous knowJe/lge of India would in no part of tlie 
country find his ignorance a greater drawl aek or be less able to 
cope with the intricacies of an exceedingly complex position. 

18, IVo have no wish to underrate the great adv^antage to an 
Indian administrator of an intimate knowledge of the country 
01' tihr p^opih ik ttr guvertr. ^^Ih^ sarnnr itnmr amtaui* 
experience has shown that a Governor, carefully selected and 
appointed from England and aided by a Council, can sue eessf ally 
administer a large Indian province, and that a province so 
administered requires less supervision on the part of the Govern--* 
ment of India. In this connexion we may again refer to the 
correspondence of 1867-8 and cite two of the arguments em- 
ployed by the late Sir Henry Maine, when discussing the question 
a Council form of Government for Bengal. They are : — 

(i.) That the system in Madras and Bombay has enabled 
a series of men of no conspicuous ability to carry on 
a difficult Government for a century with success, 

'ii.) That the concession of a full Governorship to Bengal w'ould 
have a good effect on English public opinion, which would 
accordingly cease to impose on the Government of India a 
responsibility which i fc is absolu telyimpossible to discharge. 
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In view of tlie great difficulties connected with the administra- 
tion of Bengal, we attach the highest importance to these argu- 
ments. We are also convinced that nothing short of a full 
Crovemorship would satisfy the aspirations of the Bengalis and 
of the Mahommedans in Eastern Bengal. We may add that, as 
in the case of the Governorships of Madras and Bombay, the 
appointment would be open to members of the Indian Civil 
Service, although no doubt in practice- the Governor will usually 
be recruited from England. 

ig. On the other hand one very grave and obvious objection 
has been raised in the past to the creation of a Governorship for 
Bengal, which we should fully share, were it not disposed of by 
the proposal which constitutes the ke^^stone of out scheme. 
Unquestionably a most undesirable situation might and would 
quite possibly arise i£ a Governor-General of India and a Governor 
of Bengal, both selected from the ranks of English public men, 
were to reside in the same capital and be liable to be brought in 
various ways into regrettable antagonism or rivalry. This indeed 
constitutes yet another, and in our opinion very cogent, reason 
why the head- quarters of the Government of India should be 
transferred from Calcutta to Delhi. 

f 20. We HOW turn to the proposal to create a Lieutenant- 
Governors hip in Council for Bihar, Chota Nagpur, and Orissa. 
We are convinced that if the Governor of Bengal is to do justice 
to the territories which we propose to assign to him, and to safe- 
guard the interests of the Mahommedans of his province, Bihar 
^and Chota Nagpur must be dissociated from Bengal. Quite 
apart, however, from that consideration, w^c are satisfied that it 
is in the highest degree desirable to give the Hindi -speaking 
people, now included within the Province of Bengal, a separate 
administration. These people have hitherto been unequaliy 
yoked with the Bengali^ and have never, therefore, had a fair 
opportunity for development. The cry of Bihar for the Bihans 
ibis' ihfmr rsniftfu' nr »vrih!r Abf' tfinni'nmnnt 

appointments, an excessive number of offices in Bihar having 
been held by Bengalis. The Biharis are a sturdy, Ibyal people, 
and it is a matter of common knowledge that, although they have 
long desired separation from Bengal, they refrained at the time 
of the Partition from asking for it, because they did not wish to 
join the Bengalis in opposition to Government. There has, more- 
over, been a very marked awakening in Bihar in recent years, 
and a strong belief has grown up among Biharis that Bihar will 
never develop until it is dissociated from Bengal. That belief 
will, unless a remedy he found, give rise to agitation in the near 
future, and the present is an admirable opportunity to carry out 
on our own initiative a thoroughly sound and much desired' 
change. The Ooriyas, like the Biharis, have little in common 
with the Bengalis, and we propose to leave Orissa (and the 
Sambalpur district) with Bihar and Chota Nagpur. SUe believe 
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’that this arrangemeiit will we]l accord with popular sen£iment in 
Orissa, and will be welcome to Bihar as presenting a seaboard to 
that province* We need hardly add that we have considered 
various alte;matives, such as the making over of Chota Nagpur or 
ot Orissa to the Central Provinces, and the creation of a Chief 
Commiasionexship instead of a Lieutenant -Governorship for 
Bihar, Chota Nagpur, and Orissa, hnt none of them seem to deserve 
more than passing consideration, and we have therefore refrained 
from troubling Your Lordship with the overwhelming arguments 
against them. We have also purposely refrained from discussing 
in this dispatch questions of subsidiary importance which must 
demand detailed consideration when the main features of the 
scheme are sanctioned, and we are in a position to consult the 
Local Goverjiments concerned. 

21. We now pass on to the last proposal, viz. to restore the 
Chief Commissionership of Assam. This wmuld be merely a rever- 
sion to the policy advocated by Sir John Lawrence in 1867, This 
part of India is still in a backw'ard condition and more fit for 
administration by a Chief Commissioner than a more highly 
developed form of government, and we may notice that this 
w^as the view^ which prevailed in 1896-7, when the question of 
transfer ring the Chittagong Division and the Dacca and Mymen- 
singh districts to Assam were first discussed. Events of the past 
twelve months on the frontiers of Assam and Burma have clearly 
shown the necessity of having the north-east frontier, like the 
north-west frontier, more directly under the control of the 
Government of India and removed from that of the Local Govern- 
ment. We may add that we do not anticipate that any opposition 
will he raised to this proposal, which, moreover, forms an essential 
part of OUT scheme. 

22. We will now give a rough indication of the cost of the 
scheme. No attempt at accuracy is possible, because w^e have 

‘ purposely avoided making inquiries, as they would be likely to 
result in the premature disclosure of our proposals. The cost 
of the transfer to Delhi would be considerable. We cannot 
conceive, ho^vever, that a larger sum than four millions sterling 
would be necessary, and within that figure probably could be 
found the three years' interest on capital which would have to 
be paid till the necessary worts and buildings were completed. 
We might find it necessary to issue a ^ City of Delhi ’ Gold Loan 
34 cent, guaranteed by the Government of India, the 
letter est, or the larger part of the interest, on this loan being 
eventually obtainable from rents and taxes. In connexion with 
a general enhancement of land values, which would ensue at 
Delhi as a result of the trari&fcr, we should endeavour to secure 
• fiome part of the increment value, which at Calcutta has gone 
into the pockets of the landlords. Other assets w’hich W'ould 
^rm a set-off to the expenditure would be the great rise of 
Government land at IJelhi and its neighliouThood, and a con- 
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siderable amount whicli would be realized on tbe sale of Govern - 
ment land and buildings no longer required at Calcutta. The 
proximity of Delhi to Simla would also have the effect of reducing 
the current expenditure involved in the annual move to and from 
Simla. The actual railway journey from Calcutta to Simla takes 
42 hours, while Delhi can be reached from vSiriila in 14 hours. 
Further, inasmuch as the Government of India would be able 
to stay longer in Delhi than in Calcutta ^ the cost on account of 
hill allowances would he reduced. We should also add that many 
of the works now in progress at Delhi in connexion with the 
construction of roads and railways and the provision of electricity 
and water for the Durbar, and upon which considerable expendi- 
ture has been incurred, will be of appreciable value to the Govern- 
ment of India as permanent works when the transfer is made. 

23. As regards the remaining proposals, the recurring expendi- 
ture will be that involved in the creation of a Governorship for 
Bengal and a Chief Oommissionership for Assam. The pay and 
allowances, taken together, of the Lieutenant-Governor of Bengal 
already exceed the pay of a Governor of Madras or Bombay, and 
the increase in expenditure when a Governor is appointed would 
not, wc think, be much beyond that required for the support of 
a bodyguard and a band. Considerable, initial expenditure 'svould 
be required in connexion with the acquisition of land and the 
construction of buildings for the new capital of Bihar, and, 
judging from the experience gained in connexion with Dacca, we 
may assume that this will amount to about 50 or 60 lakhs. 80 me 
further initial expenditure would be necessary in connexion with 
the summer head -quarters, wherever these may be fixed. 

24. Before concluding this dispatch w^e venture to say a few 
words as regards the need for a very early decision on the pro- 
posals we have put forward for Your Lordship’s consideration. 
It is manifest that, if the transfer of the capital is to he given 
effect to, the question becomes more, difficult the longer it remains 
unsolved. The experience of the last two sessions has shown 
that the present Council Chamhei in Government House, Calcutta, 
fails totally to meet the needs of the enlarged Imperial Legislative 
Council, and the proposal to acquire a site and to construct 
a Council Chamber is already under discussion. Once a new 
Council Chamber is built, the position of Calcutta as the capital 
of India will be further strengthened and consolidated ; and, 
though we are cozi'vdnced that a transfer will in any case eventua^y 
have to be made, it will then be attended by much greater difficulty 
and still further expense. Similarly, if some modification of the 
Partition is, as we believe, desirable, the sooner it is effected the 
better, but we do not see how it can be safely" effected with due ^ 
regard for the dignity of Government as well as for the public 
opinion of the rest of India and more especially for Mahomniedan 
sentiment, except as part of the larger scheme we have outlined. 
In the event of these, far-reaching proposals being sanctioned>*by 
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His Majesty’s Government, as we trust may be the case, we are 
of opinion that the presence of His Majesty tiie King-Emperoi 
at Delhi would offer a imique opportunity for a pronouncement 
of one of the most weighty decisions ever taken since the establish- 
ment of British rule in India. The other two proposals embodied 
in our scheme are not of such great urgency but are consequen- 
tiall)^ esv^^ential and in thema elves of great importance. Half 
measures will be of no avail, and whatever is to be done should 
be done so as to make a final settlement and to satisfy the claims 
of all concerned- The scheme which we have ventured to com- 
mend to Your Lordship’s favourable consideration is not put 
forward with any spirit of opportunism, but in the belief that 
action on the lines proposed wiii be a bold stroke of statesmanship 
which would give unprecedented satisfaction and uill for ever 
associate so unique an event as the visit of the reigning Sovereign 
to bis Indian dominions with a new era in the history of India. 

25. Should the above scheme meet with the approval of your 
Lordship and His Majesty’s Government, we would propose that 
the King- Emperor should announce at the Durbar the transfer 
of the capital from Calcutta to Delhi and simultaneously, and as 
a consequence of that transfer^ the creation at an early date of 
a Governorship in Council for Bengal and of a new Licutenant- 
Governorsbip in Council for Bihar, Chota Hagpur, and Orissa, 
with such administrative changes and redistribution of boun- 
daries as the Governor-General in Council would in. due course 
determine with a view to removing any legitimate causes for 
dissatisfaction arising out of the Partition of 1905. The formula 
of such a pronouncement could be defined after general sanction 
had been gri^en to the scheme. This sanction we now have the 
honour to solicit from Your Lordship. 

26. Wc should thus he able after the Durbar to discuss in detail 
with local a.nd other authorities the best method of carrying out 
a modiftcatioii of Bengal on such broad and comprehensive lines 
as to form a settlement that shall be final and satisfactory to all. 

• We have the honour to be, 

My Lord Marquess, 

Your Lordship’s most obedient humble Servants, 

HATimNaE O]? Penshurst. 
O’M. Creagh. 

Guy Fmetw^ooj) 

J. L. Jenkiks. 

K. W. Carlyle. 

H. Butler. 

Syed Alt Imam, 

W. H. Clark. 
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No. 5 


To Hia Excellency the Right Honourable The Governor- 
General of India in Council. 


(Secret.) India Office, London, 

My Lord, ist November, igir, 

I have received Your Excellency’s dispatch, dated the 
25th August last and issued in the Home Department, and 
I have considered it in Council with the attention due to the 
importance of its subject. 

2. In the hrst place you propose to transfer from Calcutta to 
Delhi the scat of the Government of India, a momentous change 
which in your opinion can he advocated on its intrinsic merits, 
and apart from the considerations which arc discussed in the later 
passages of your dispatch. You point out with truth that many 
of the circumstances which explain the selection of Fort William 
in the second half of the eighteenth century as the head -quarters 
of the East India Company cannot now be adduced as arguments 
for the permanent retention of Calcutta as the capital of British 
India ; while certain new conditions and developments seem to 
point positively towards the removal of the Central Government 
to another position. Such a suggestion is not entirely novel, since 
it has often been asked whether the inconvenience and cost of an 
annual migration to the Hills could not be avoided by founding 
a new official capital at some place in which Europeans could 
reside healthfully and work efficiently throughout the whole year. 
You regard any such solution as impracticable, in my judgement 
rightly ; and you proceed to describe in favourable terms the 
purely material claims of Delhi for approval as the new centre of 
Government. There would be undoubted advantage both in 
a longer sojourn at the capital than is at present advisable, and 
in the shorter jonrney to and from Simla when the yearly transfer 
has to be made ; while weight may properly be attached to the 
central situation of Delhi and to its fortunate position as a great 
railway junction. As you point out, these facts of themselves 
ensure not a few administrative advantages, and I 'am not dis- 
posed to attach serious importance to the removal of the Depart- 
ment of Commerce and Industry from a busy centre like Calcutta ; 
for any official disadvantage due to this cause should be count 
balanced by the gain of a wider outlook upon the commercial 
activities of India as a whole. 

3, From the historical standpoint, to which you justly draw 
attention, impressive reasons in support of the transfer can nob • 
less easily he advanced. Not only do the ancient walls of Delhi 
enshrine an Imperial tradition comparable with that of Constanti- 
nople, or with that of Rome itself, but the near neighbourhood 
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of til e existing City formed the theatre for some most notable 
scenes in the old-time drama of Hindu history, celebrated in the 
vast treasure-lioase of national epic verse. To the races of India, 
for ^hom the legends and records of the past are charged with 
80 intense a meaning, this resumption hy the Paxamount Power 
of the scat of venerable Empire should at once enforce the 
continuity and promise the permanency of British sovereign rule 
over the length and breadth of the country. Historical reasons will 
thus prove to be political reasons of deep importance and of real 
value in favour of the proposed change, I share, too, your belief 
that the Baling Chiefs as a body will favour the policy and give 
to it their hearty adhesion. 

4. But, however solid may bo the material advantages which 
you enumerate, and however warm the anticipated response from 
Indian sentiment, it may be questioned whether w'C should venture 
to contemplate so abrupt a departure from the traditions of 
British government, and so complete a dislocation of settled 
official habits, if vfe were able to regard with absolute satisfaction 
the position as it exists at Calcutta. 

5. Your Excellency is not unaware that for some time past 
I have appreciated the apecia] difficulties arising from the colloca- 
tion of the Government of India and the Government of Bengal 
in the sarae head -quarters. The arrangement, as you frankly 
describe it, is a bad one for both Governments, and the Viceroy 
for the time being is inevitably faced by this dilemma, that either 
he must become Governordn-^chief of Bengal in a unique sense, or 
he must consent to bo saddled by public opinion both in India 
and at home wdth direct liability for acts of administration or 
policy over ’which he only exercises in fact the general control of 
a Supreme Government. The Local Government, on the other 
hand, necessarily suHers from losing some part of the sense of 
responsibility rightly attaching to it as to other similar adminis- 
trations. It involves no imputation either upon Your Excellency’s 
Government, or upon the distinguished public servants who have 
carried on the Government of Bengal, to pronounce the system 
radically an unsound one- 

6. It might, indeed, have been thought possible to correct this ' 
anomaly wi^li less disturbance of present conditions, by retaining 
Calcutta as the central seat of Government, under the immediate 
control of the Viceroy, and transferring the Government of Bengal 
^feewhere. But two considerations appear to forbid the adoption 
of such a course. In the first place it is doubtful whether the 
arbitrary creation of an artificial boundary could in practice 
cause Calcutta, so long the capital of Western Bengal, to cease 

• altogether to be a Bengali city in the ftillcst sense. Again, the 
experiment of turning the second city of the British Empire into 
an Imperial enclave would be certain to cast a new and altogether 
Undue burden upon X}ie shoulders of the Governor- General 



462 GOVERNMENT OF INDIA 

however freely the actual work of administration might be 
delegated to subordinate officials. Ifc is true that Washington, 
during the century since it became the capital of the United 
States, has grown into a large and wealthy city, with industries 
on a considerable scale ; but even now it possesses less than 
a third of the population of Calcutta ; while Ottawa and the new 
Australian foundation of Yass-Canberra are likely to continue 
mainly as political capitals. Such a solution may therefore be 
dismissed, while no parallel difficulties need be dreaded if Delhi and 
its surroundings are placed directly under the Government of India. 

7. I am glad to observe that you have not underrated the 
objections to the transfer which are likely to he entertained in 
some quarters. The compensation which will be offered to 
Bengali sentiment by other of your interdependent proposals is 
iu my opinion fully adequate, and I do not think it necessary to 
dwell further on this aspect of the change. But it cannot be 
supposed that the European community of Calcutta, particularly 
the commercial section, can regard it without some feelings of 
chagrin and disappointment in their capacity as citizens. But 
you may rely, I am certain, upon their wider patriotism, and upon 
their willingness to subordinate local and personal considerations 
to those which concern the general good of India. Nor, ou full 
reflection, need they fear any seriously untoward consequences. 
The city will remain the seat of a most prominent and influential 
Government. I see no reason why it should suffer in material 
prosperity, retaining as it wall not merely an almost universal 
commerce, but the practical monopoly in more than one branch 
of trade. And from the standpoint of sentiment, nothing can 
ever deprive Calcutta of her association with a century and 
a half of British government, signalized by many great events, 
and adorned by the famous roll of those who have preceded 
Your Excellency in the office of Governor-General. Such a history 
is a perpetual possession, and it will guide the steps of all travellers 
to Calcutta not less certainly than has the presence of the Supreme 
Government in the past, 

8. In view of this change it is your desire that a Governorship 
in Council should be constituted for Bengal. You remind me 
that the possibility of such a creation was fully discussed in the 
years 1867 and 1868, although divergent opinions were expressed 
by the different authorities of that day, and no steps -were in fact 
taken. One of the principal objections felt then, as now, to tife 
proposition taken by itself, hinged on the difficulty of planting 
such an administration in Calcutta side by side with that of the 
Government of India. The criticism is valid, hut it would be 
silenced by the transfer of the capital to Delhi. I note with ^ 
general agreement your observations upon the probable appoint- 
ment in ordinary circumstances of a statesman or administrator 
from the United Kingdom to the Governorship of Bengal, while 
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concurring that the appointmentj like- other great dovernorslups^ 
would be open to members ol the Indian. Civil Service whenever 
it might be desirable to seek for an occupant among their ranks. 

I also share your conviction that no lower grade of ac^miiiistration 
would be held in the altered conditions to satisfy the reasonable 
aspirations either of Hindus ox of Mohammedans for the reputa- 
tion and status of Bengal among the great di\dsioiia of India. 

9. In considering the area which the Governor of a new' Bengal 
should be called upon to administer, it is not necessary to recall 
at length the steps which led up to the partition of the former 
Presidency, or to engage in detailed examination of its results. 
It is universally admitted that up to the year 1905 the task 
which th^ Lientenant-Govcrnoi oi Bengal and his subordinates 
had to perform, having regard to the extent of the Presidency, 
to its population, and the difficulties of eommunication in many 
districts, w'as one with which no energy or capacity could com- 
pletely cope. It is equally certain that the provincial centre of 
gravity was unduly diverted to the w^estern portion of the area, 
and to Oaleutta itself ; with the result that the Mohainniedan 
community of Eastern Bengal w'ere unintentionally deprived of 
an adequate share of consideration and attention. Such a state 
of affairs w'as not likely to agitate public opinion on this side of 
the water ; the name of Dacca, once so familiar to British ears, 
had become almost unknown to them. A rearrangement of 
administration at the instance of the Govornnxeut of India was 
therefore almost imperative ; but the plan that ^vas ultimately 
adopted, while effecting some beneficial changes in Eastern Bengal, 
and offering relief to the overladen Oovernment, produced conse- 
quences in relation to the Bengali population which you depict 
with accuracy and fairness. History teaches us that it has 
sometimes been found necessary to ignore local sentiment, or to 
o\^erride racial prejudice, in the interest of sound administration, 
or in order to establish an ethical or political principle. But even 
where indisputable justification can be claimed, such an exercise 
of authority, is almost always regrettable in itself; and it will 
often be wise to grasp an opportunity of assuaging the resentment 
which has been aroused, where this can be done without practical 
detriment to order and good government. You point out, more- 
over, that in this case the grievance is not only one of sentiment, 
but that in connexion with the Legislative Councils the Bengali 
Pppiilation is subjected to practical disabilities wffizch demand 
und merit some redress. In Your Excellency’s opinion, the desired 
objects can properly be achieved by re -uniting the five Bengali- 
speaking divisions, of the Presidency, Burdwan, Dacca, Bajshahi, 

, and Chittagong into the new Presidency to be for the future 
administered by the Governor of Bengal* in Council. 

10. At the same time you lay deserved stress on. the importance 
of^ giving no ground fgr apprehension to ^he Mohammedans of ' 
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Eastern Bengal lest their interests should be injuriously affected* 
by tlie intended alteration. In common with others of their faith, 
they Avould presumably regard with satisfaction the re -erection 
of Delhi as the capital of India ; but they would be primarily 
concerned with the local aspect of the proposals. It is ev'ident 
that in delimiting the new Presidency care is needed to see that 
the balance of the different populations, though it could not 
remain throughout the entire area as it stands at present in 
Eastern Bengal and Assam, is not unduly disturbed ; and, as you 
point out, the special representation on the Legislative Councils 
which is enjoyed by the Mohammedans supplies them with 
a distinct safeguard in this respect. I attach, however, no little 
importance to the proposal that the Governor of Bengal should 
regard Dacca as his second capital, with full claims on his regular 
attention, and his residence for an appreciable part of the year. 
The arrangements which have been made there for the adminis- 
tration of the existing Lieutenant-Governor will thus not merely 
be utilised, but will serve a valuable purpose which it would 
have been difficult to secure had proposals similar to those which 
you now make been put forward when the old Bengal was un- 
divided. In these circumstances I consider that you are right 
not to make any suggestion for a Commissionership at Dacca 
analogous to that existing in Sind in the Presidency of Bombay. 

II. Your next proposition involves the creation of a Lieutenant- 
Governorship in Council for Bihar, Chota Nagpur, and Orissa. 

I observe that you have considered and dismissed a number of 
alternative suggestions for dealing with these three important 
and interesting divisions. Some of these schemes, as Your 
Excellency is a^vare, have at different times been the subjects 
of discussion when a rearrangement of boundaries has been 
contemplated ; and I refrain from commenting on any of them 
at this moment, holding, as I do, that you have offered The 
plainest and most reasonable solution, if any substantial chanjje 
is to be made at all. The three sub- provinces above named, while 
differing mter s& in some marked features, are alike loosely con- 
nected with Bengal proper, and their complete administrative 
severance, would involve no hardship to the Presidency. Y'ou 
describe the desire of the hardy and law-abiding inhabitants of 
Bihar for a clearer expression of their local individuality, differing 
from the Bengalis as they largely do in origin, in language, in 
proclivities, and in the nature of the soil they cultivate. Orissa, 
again, with its variety of races and physical conditions, with ifs ^ 
considerable seaboard, invested with a peculiar sanctity of 
religious tradition, prefers a code of land, legislation founded on 
a system of tenure differing in the main from those both of Bengal 
and of the Central Provinces, and has long felt uneasiness * 
a possible loss of identity as a distinct community. The highlands 
of Chota Nagpur^ far less densely populated than Bengal and 
containing a large aboriginal element, alpo possess ancestral and 
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li 5st oii c A claims f ox separat e treatment in v a ri ou s respec ts , Tii esc 
three suh- provinces, with their combined population of some 
tbirty-five mihioiis, would form a charge well within the compass 
of a Lieutenant-GovernoTsbip ; and it may’ be assumed tbat tbe 
controlling officer would be able to bestow^ continuous care and 
attention upon each of the divisions within his area. 

12. Tbe concluding suggestion which you put forward is that 
the Chief Commit sionership of Assam should be revived. I attach 
weight to your argument that the political conditions on the 
north-eastern frontier of India render it desirable that like the 
North-West it should be the immediate concern of Your Excel- 
lency’s Government, rather than of a local administration ; and 
I note your belief, w’hich I trust may prove to be well founded, 
that the inhabitants of this Province, of first-rate importance in 
industry and commerce, are not likely to offer any opposition 
to the change. On the contrary, they may be disposed to welcome 
it, since I am confident that the Supreme Government would 
assiduously preserve all local interests, either material or of 
sentiment, fi'om any possible detriment attributable to the 
altered system. 

13. 1 make no complaint of the fact that Your Excellency is 
unable at this stage to present for sanction a close estiniate of 
the cost wdiich is likely to be incurred in respect of the various 
proposals included in your Despatch, either by way of initial 
or of recurring expenditure. You have only found it possible to 
name the round sum of four millions sterling, which you regard 
as the outside figure of cost which could be incurred hy the 
transfer to Delhi, and you indicate your opinion that this amount 
might be raised by a special Gold Loan. I agree that it was not 
possible for you, in the special circumstances of the case, to 
undertake the investigations which would have been necessary 
before you could submit even a general estimate of expenditure 
either at Delhi or in relation to the Governorship of Bengal, to 
the Lieutenant-Governorship of the new United Provinces, or 
to the Chief ft)mmissioiiership of Assam. This being so, I refrain 
for the present from making any observations on this part of the 
subject, merely stating my general conviction that Your Excel- 
lency is fully' alive to the magnitude of the proposed operations, 
and to the necessity for thoughtful preparation and continuous 
vigilance in order that the expenditure, which must necessarily 
be* so large^ may be conducted with, no tinge of wastefulness ; 

" and as regards the particular case of Delhi, assuring you that my 
full sympathy wuU be extended to any efforts you may make to 
prevent holding- up against Government of land wffiich you may 
^pd it necessary to secure for public purposes. 

14. I find myself in general agreement with Your Excellency 
when you state that if this policy is to be appro ved^ it is imperative 
to i^void delay in carrying it into effect. You give substantial 

1601 ^ H h 
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reasons for tZiis opinion, both on administrative and economical 
grounds, and tliongb a number of details remain for settlement, 
many of which must demand careful examination and consulta- 
tion, while i?ome may awaken difierences of opinion, it is possible 
now to pronounce a definite opinion upon the broad features of 
the scheme. Regarding it as a whole, and appreciating the 
balance sought to be maintained between the different races, 
classes, and interests likely to be affected, I cannot recall in 
history, nor can I picture in any portion of the ci^dlized w’orld as 
it now exists, a series of administrative changes of so wide a scope 
culminating in the transfer of the main, seat of Government, 
carried out, as I believe the future will prove, with so little 
detriment to any class of the community, while satisfying the 
historic sense of millions, aiding the general work of Government, 
and removing the deeply-felt grievance of many, I therefore 
give my general sanction to your proposals, and I share in your 
belief that the transfer of the Capital, and the concomitant 
features of the scheme form a subject ivorthy of announcement 
by the King-Emperor in person on the unique and eagerly- 
anticipated occasion at Delhi, 1 am commanded to inform you 
that at the Durbar on the 12th of December His Imperial Majesty 
will be pleased to declare that Delhi wdU become the capital city 
of India, that a Governor in Council will be appointed for Bengal, 
a Lieutenant-Governor in Council for Bihar, Chota Nagpur, and 
Orissa, and a Chief Commissioner for the Province of Assam. 

I have the honour to he. 

My Lord, 

Your Lordship^s most obedient humble servant, 

Ceewe. 
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ANNOUNCEMENTS MADE AT THE 
CORONATION DURBAR 

No.l 

ANNOUNCEMENT OE HI8 MAJESTY THE 
KING^EMPEllOR 

It is with genuine feelings of thankfulness and satisfaction 
that I stand here to-day among you, Tliis year has been to the 
Queen-Empress and myself one of many great ceremonies and 
of an unusual though happy burden of toil. But in spite of time 
md distance, the grateful recollections of our last visit to India 
have drawn us again to the land which we then learned to love, 
and we started wdth bright liopes on our long journey to revisit 
the country in w^hich we had already met the kindness of a home. 

In doing so I have fulfilled the wish expressed in niy message 
of last July, to announce to you in person my Coronation, cele- 
brated on the 22iid of June in Westminster Abbey, when by the 
Grace of God the Crown of my Forefathers was placed on my 
head with solemn form and ancient ceremony. 

By my presence with the Queen-Empress I am also anxious to 
show our affection for the loyal Princes and faithful Peoples of 
India, and how dear to our hearts is the welfare and happiness 
of the Indian Empire. 

iV in\rmrvei7 my^ ■abfeii'O' rilant rilbb'?r wrhr vcftntf dtr 
present Ht tjie solemnity of the Coronation should have the 
opportunity of taking part m its commemoration at Delhi. 

It is a sincere pleasure and gratification to myself and the ^ 
Queen-Empi-ess to behold this vast assomblage and in it iny 
Governors and trusty officials, my great Princes, the representa- 
tives of the Peoples, and deputations from the ffilitary Forces of 
my Indian Dominions. 

' I shall receive in person with heartfelt .Siatisf action the homage 
and allegiance which they loyally desire to render. 

I am deeply impressed with the thought that a spirit of sym* 

, pathy and affectionate goodwill unites Ihinces and people with 
me on this historic occasion. 

In token of these sentiments I have decided to commeiuorate 
the event of my Coronation by certain marks of my especial 
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faVour and consideration, and these I will later 011 to-day cause 
to be announced by my Governor- General to this assembly. 

finally I rejoice to have this opportunity of renewing in my 
own person ^thosc assurances which have been given you by my 
revered predecessors of the maintenance of your rights and 
privileges and of my earnest concern for your welfare, peace, and 
contentment. 

May the Divine favour of Providence watch over my People 
and assist me in my utmost endeavour to promote their happiness 
and prosperity. 

To all present, feudatories and subjects, I tender Our loving 
greeting. 


No. 2 

ANNOUNCEMENTS BY THE GOVERNOR-GENERAL OF 
INDIA ON BEHALF OF HIS MAJESTY THE KING- 
EMPEROR 

‘ To all to whom those presents may come. 

‘ By the command of His Most Excellent Majesty George the 
Fifth, by the grace of God King of the United Kingdom of Great 
Britain and Ireland and of the British Dominions beyond the 
Seas, Defender of the Faith, Emperor of India, I, His Governor- 
General, do hereby declare and notify the grants, concessions, 
reliefs, and benefactions which His Imperial Majesty has been 
graciously pleased to bestow upon this glorious and memorable 
occasion. 

‘ Humbly and dutifully submissive to His Most Gracious 
Majesty's will and pleasure, the Government of India have 
resolved, with the approval of His Imperial Majesty’s Secretary 
of State, to acknowledge the predominant claims of educational 
advancement on the resources of the Indian Empire, and have 
decided in recognition of a very commendable demand to set 
themselves to mating education in India as accessible and wide 
as possible. With this purpose they propose to devote at once 
50 lakhs to the promotion of truly popular education, aud it is 
the firm intention of Government to add to the grant n^v 
announced further grants in future years on a generous sc ale . 

' Graciously recognizing the signal and faithful services of His 
forces by land and sea, the King-Emperor has charged me to 
announce the award of half a month’s pay of rank to all nonr- 
commissioned officers and men and reservists both of His British 
Army in India and His Indian Army, to the equivalent ranks 
of the Royal Indian Marine, and to all permanent employes of 
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clepartmental or non-coml^atant csiablishments paid froin tlie 
military estimates whose pay may not exceed the sum o£ its. 50 
monthly. 

‘ furthermore His Imperial Majesty has been graciously 
pleased to ordain that from henceforth the loyal Native officers, 
men, and reservists of His Indian Army shall be eligible for the 
grant o£ the Victoria Cross for valour ; that membership of 
the Order of British India shall be increased during the decade 
following this His Imperial Majesty’s Coronation Durbar by 
52 appointments in the First Class, and by 100 appointments in 
the Second Class, and that in mark of these historic ceremonies 
15 new appointments in the First Class and rg new appointments 
in the Second Class shall forthwith be made ; that from hence- 
forth Indian officers of the Frontier Militia Corps and the Military 
Police shall be deemed eligible for admission to the aforesaid 
Order ; that special grants of land or assignments or remissions 
of land revenue, as the case may be, shall now be conferred on 
certain Native officers of Ilis Imperial Majesty’s Indian Army 
who maj’- be distinguished for long and honourable service; and 
that the special allowances now assigned for three years only 
to the widows of the deceased members of the Indian Order of 
Merit shall, with effect from the date of this Durbar, hereafter be 
continued to all such widows until death or re-marriage. 

‘ Graciously appreciating the devoted and successful labours 
of His Civil Services His Imperial Majesty has commanded me to 
declare the grant of half a month’s pay to all permanent servants 
in the civil employ of Government whose pay may not exceed 
the sum of Rs. 50 monthly. 

‘ Further, it is His Imperial Majesty’s gracious behest that all 
persona to whom may have been or hereafter may be granted 
the titles of Dewan Bahadur, Sirdar Bahadur, Khan Bahadur, 
Rai Bahadur, Rao Bahadur, Khan Sahib, Bai Sahib, or Rao 
Sahib, shall receive distinctive badges as a symbol of respect and 
honour ; and that on all holders present ox to come of the venerable 
titles of Mahamahopadyaya and Shamsululama shall be conferred 
some annual pension for the good report of the ancient learning 
of India. 

' Moreover, in commemoration of this Durbar, and as a reward 
for conspicuous public service, certain grants of land, free of 
revenue, tenable for the life of the grantee, or in the discretion 
of the local administration for one further life, shall be bestowed 
or •restored in the North-Western Frontier Province and in 
Baluchistan. 

' In His gracious solicitude for the welfare of His loyal Indian 
Princes His Imperial Majesty has commanded me to proclaim 
from henceforth no N^azarana paymoiits shall be made upon 
succession to their states. And sundry debts owing to the 
Government by the non- jurisdictional estates in Kathiawar and 
Gujerat, and also by the Bhumia Chiefs of Me^var, will be cancelled 
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and remitted in whole or in part under the Orders of the Govern- 
ment of India. 

‘ In token of His appreciation of the Imperial Service Troops 
certain supernumerary appointments in the Order of Eritish India 
will be made- 

‘ In the exercise of His Royal and Imperial clemency and com- 
passion His Most Excellent Majesty has been graciously pleased to 
ordain that certain prisoners now suifering the penalty of the law 
for crimes and misdemeanours shall be released from imprison- 
ment, and that all those civil debtors now in prison whose debts 
may be small, and due not to fraud, but to real poverty, shall be 
discharged and that their debts shall be paid. 

^ The persons by whom and the terms and conditions on which 
these grants, concessions, reliefs, and benefactions shall be 
enjoyed will be hereafter declared. 

‘ God Save the King I ’ 


No. 3 

ANKOUNCEMBNT OF HIS MAJESTY THE 
KING-EMPEROR 

Wc are pleased to announce to Our People that on the advice 
of Our Ministers tendered after consultation with Our Governor- 
General in Council Wc have decided upon the transfer of the 
scat of the Government of India from Calcutta to the ancient 
Capital Delhi, and, simultaneously and as a consequence of that 
transfer, the creation at as early a date as possible of a Governor- 
ship tor the Presidency otHengaj’ oih now ihcu tenant 'Governor- 
ship in Council administering the areas of Bihar, CLota Nagpur, 
and Orissa, and of a Chief Commissionership of Assaim, with such 
administrative changes and redistribution of boundaries as Our 
Cover nor- General in Council with the approval of Our Secretary 
of State for India in Council may in due course determine. It is 
Our earnest desire that these, changes may conduce to the better 
administration of India and the greater prosperity and happiness 
of Our beloved People. 
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GOVERNMENT OF INDIA 

HOME DEPARTMENT 

To THfi RfGHr Honourable the Marquess of Crewe, K.Gr., 
His Majesty’s Secretary of State for India. 

(Public.) Delhi, 

My Lord Marquess, 23rd January, 1913. 

In accordance with the provisions of Section 7 of the Indian 
Councils Act, 1909, we have the honour to .submit for Your 
Lordship’s information, and for presentation to Parliament, 
copies of the revised Regulations for the constitution of the 
Legislative C 011 Ji oils of the Governors of Madras and Bombay, 
and of the Lieutenant-Governors of the United Provinces, the 
Punjab and Burma, which have recently received the approval 
of the Secretary of State in Council, under Section 6 of the 
same Act. In eoiisequence of the recllstributiou of territories 
and of the appointment of a Governor in Council to the Presidency 
of Fort William in Bengal, which His Imperial Majesty was 
graciously pleased to announce at His Durbar held at Delhi in 
December, 191T, Your Lordship has also approved the constitution 
of Legislative Councils for the Goveunor of Bengal, the Lieutenant- 
Gov er nor of Bihar and Orissa, and the Chief Commissioner of 
Assam. Of the Regulations relating to these three Councils, 
which have lilcewi'^e received the approval of the Secretary of 
State in (-ouncil, we also append copies, together with copies of 
the Proclamations issued by us on the I4tli hToveinber, 1912, 
with Hi.s Majesty’s approval, extending to the territories ad- 
ministered by the Chief Commissioner of Assam the provisions 
of the Indian Councils Acts, 1861 to 1909. Finally Ave enclose 
copies of the revised Regulations for the constitution of the 
Legislative jGouncil of the Governor-General, which have similarly 
been approved by the Secretary of State in Council. 

3. In addition to these papers, >ve annex copies of the rule.^ 
in force ifl the Legislative Councils of all Provinces, relating 
to the disGURsion of the annual Financial Statement, and of 
matters oi general public interest, and to the asking of questions, 
•These rules have been framed, with the sanction of the Governor- 
General in Council, under Section 5 of the Indian Councils Act, 
1909, and in accordance with the provisions of Section. 7 thereof, 
require to be presen led to both Houses of Parliament, The 
corresponding rnleB in force in the pouncil of the Governcr- 
Gcnexal framed in 1909 have already been presented to Parliament, 
and uo change has since been made in them, although a copy of 
these rules also is enclosed. 
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3.. Tlic n^ircunistanoes which gave rise to a revision of the. 
0 (mncil Regulations sanctioned in 1909 were as follows. In the 
first place, the administrative changes which have •'resulted fronL 
1 1 is Imperial Majesty’s announcement at the Delhi Durbar 
have necessitated the rearrangement of the electorates framed 
under the Regulations of 1909 for the return of representatives 
to the Govern or' General’s Council by the old province of Bengal 
and Eastern Bengal and Assam, and the provision of adequate 
representation on that Council for the Bengal Presidency as 
reconstituted, together with the provinces of Bihar and Orissa 
and Assam, while for similar reasons it has been requisite to 
frame entirely new Regulations constituting Councils for the 
Lieutenant-Governor of Bihar and Orissa and the Chief Com- 
missioner of Assam, The consequential modification of the 
Regulations governing the Council of the Lieutenant-Governor 
of Bengal practically resulted in the formation of a new 
Council for the Governor of that province. In the second place, 
the experience which has been gained in the practical work- 
ing of the Regulations of 1909 lias been sufficient to disclose 
c’ertain points in which they are susceptible of improvement. 
To this cause are to be attributed the modifications which have 
been sanctioned in the Regulations concerning those Provinces 
which were iinaSected by II is Majesty’s announcement at Delhi, 
and, to some extent, the form which has been adoptca in drafting 
the Regulations for the (lovernor-Generars Council and the 
Councils of the three new provinces, 

4. With the object of ascertaining the sufficiency or otherwise 
of the Regulations of 1909, we invited all local Governments 
to furnish us with a report on their practical working shortly 
after the first elections were held, together with any suggestions 
for improvement and amendment which they might have to 
(jffer, and the revision which has now been effected is the result 
of the recommendations which we thought fit tu make to Your 
Lordship after full consideration of the materials thus placed 
at our disposal. In formulating our proposals we have kept in 
view, as a guiding principle, the fact that since the Cotmcils have 
so far stood the test of only one general election;, it would be 
premature and impolitic, at this stage of their development, to 
emhark upon any material changes in the broad principles upon 
which their constitution is based. The amendments made have 
been confined, therefore, so far as possible, to matters of detail, 
and consist to a large extent of an attempt to simplify and render* 
more convenient the electoral procedure. At the same time 
in Madras, the United Provinces and the Punjab the opportunity 
has been taken to effect .some changes in the distribution of 
seats, in the province first mentioned with a view to the more 
equitable representation of the land holders and local bodies, 
in the second mainly in consequence of a rearrangement of 
divisional charges, and in the third with the object of increasing 
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ihe jmmber of in embers rhosen by election, and on analogy 
of the systems in force elsewhere, of giving representation to 
District Boards- 

5. We apprehend that Your Lordship may ftrid it convenient, 
H2 presenting the revised Regulations to Parliame'ht, to he in 
possession of a self-contained summary of the changes effected 
by this revision, together with an explanation of their scope and 
liurpose. With this object, have caused to bo prepared, 
and append to this dispatch, a memorandum which explains 
Djd matter in detail. 

We have the honour to he. 

My Lord Marquess, 

Your Lordship’s most obedient, humble servants, 

Hardtnge of Peis' shurst. 
O’Moore Creagh. 

Gr. f^nEETWOOD WiLSOIf. 

R. W, Carlyle. 

Har('oubt Butler. 

S. A. Imam. 

W. H. Clark, 

R. H. Craddock. 

Enclosure no. r. 

Memorandum 

Showing the changes made in 1 91 2 in the Regulations relating to 
the Legidalive Councils in IndiUy together with ike reasons 
upon which they are based. 

The general reasons which have led to the revision of the 
Regulations framed in 1909 under the Indian Council.s Act of 
that year are explained in the dispatch which accompanies this 
memorandum . For the purpose of exhibiting in detail the changes 
made, the subject may conveniently ho divided into three heads: — 
I. Changes made in the constitution of the CWnriis thcmselv^es, 
such as alterations in the number of elected or nominated 
seats, or the redistribution of seats between electorates. 
II . Changes made in the qualifications of voters and candidates, 
nr. Changes made in electoral procedure, 

IV. Other changes, which cannot he classified under any of 
the ’rtiree foregoing categories. 

I . — Changes made in the constitution of the Councils 
iriiis heading falls naturally into three sections ; — 

{a) The creation of new Coimcihs in consequence of the 
administrative changes announced by iJis Imperial 
Majesty at the Delhi Durbar, and the constitution of 
the Councils thus necessitated# 

(6) The addition or alteration of the grouping of seats on 
existing Councils unaffected by the recent territorial 
redistribution.^ 
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(c) The rearrange ment oi representation on the Imperial' 
LegisiatiFCi Oounci/ dwe to changes in ^the Provincial 
Councils. 

(a) The iogmation of the Presidency of Bengal under a Goveriror 
in CoTincih of the Province of Bihar and Orissa under a Lieutenant- 
Governor in Council, and of the Province of Assam under a Chief 
Commissioner, out of the areas previously constituting the provinces 
of Bengal and Eastern Bengal and Assam, has resulted in the 
abolition of the Legislative Councils of the Lieutenant-Governors 
of Bengal and Eastern Bengal and Assam and the creation of 
new Councils for the threfe new Provinces, In Iratning the Regula- 
tions for these three new Councils, the object aimed at has ?3een, 
on the one hand, to preserve intact, so far as possible, the character 
of the electorates which existed in Bengal and Eastern Bengal 
and Assam under the Regulations of 1909, and to avoid the dis- 
franchisement of any interest or individuals represented on the 
old Councils, and, on the other hand, to afford recognition to the 
further claims to representation which the territorial redistribution 
has given to certain interests and communities. 

The Bengal CounciL — The interests which were represented 
on the Councils of the Lieutenant-Grovernors of Bengal and 
Eastern Bengal and Assam were the following : — 

JVo. of seats on the previous Council in — 
Bengali Eastern Bengal and 
Assam. 

The Indian Comjiiorcial Community . r 1 

The Corporation of Calcutta . . . i — 

The TJniveisity of OalGutta . . . L — - 

The Bengal Chamber of Commerce . . 2 — 

The Calcutta Trades Association . 1 — 

The Tea Planting Comnm Jiity, Eastern. 

Bengal and Assam .... — ■ 2 

The Planting Ccunimiiiityp Bengal . . i — 

rHc v.'JHiifdrgong ... — c 

The Jute interest ..... — I 

These interests had 12 vseats on the old Councils/as compared 
with 9 under th(3 new^ Regulations. The Indian commercial 
community (as elsewhere) will have one nominated representative 
only, while the redistribution of territories having resulted in the 
separation from Bengal of the impoitant planting areas in Assam 
and Bihar, the representation of that comm unity’’ in Bengal will 
be reduced to one member only, to be chosen by an electorate 
consisting of the managers of tea gardens. The seat representing 
the Jute interest which was previously filled by election by the 
JVarayanganj Chamber of Commerce, will be replaced by a nomi- 
nated seat to be allotted to the European commercial community 
outside Calcutta and Chittagong, this wider held of selection being 
considered more appropriate to the circumstances of the new 
province. 
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In addition to tTie foregoing, the following electorates existed 
in the two Provinces : — 

(i.) The Municipalities of each Division. 

(ii.) The District Boards of each Division, o 
(iii.) The Mohammedan Community of each Division. 

(iv.) The Landholders of each Division, 

To each divisional electorate one member has been allotted^ 
VmL on account of the relatively greater importance of Municipal 
interests in the Presidency and Burdwan Divisions, it has been 
arranged that the Municipalities of these Divisions shall return 
an additional member alternately at every election, and that on 
account of the relatively small importance of the Municipal and 
Landholding interests in the Chittagong Division the Munici- 
pahties and Landholders of that Division shall each elect a member 
alternately and not concurrently. The total number of members 
thus returned at each election is twenty. 

In addition to the 27 elected seats specified above another 
seat has been reserved for the town of Calcutta, in recognition of 
the fact that the special qualifications required of the members 
representing the Corporation and University respectively may 
lead to the exclusion of suitable candidates, who by reason of 
the size and imj)ortanre of the town are naturally to be found 
in larger numbers than in less advanced areas. In consonance 
with the general scheme upon which the Kegulations are framed 
the electors to this seat will be the non- official members of the 
Calcutta Corporation other than those nominated by C? ovc rumen t, 
but the qualification for candidates will be merely residence in 
Calcutta, thus affording a chance to any citizen of outstanding 
eminence to secure fiis return. 

The total number of elected seats is thus 28, as compared with 
26 on the old Council, with a consequential reduction in the 
number of nominated seats from 22 to 20. At the same time the 
maximum number of officials who may be nominated has been 
fixed at 16 instead of 17. As already mentioned, two of the 
nominated seats are earmarked for the European commercial 
community outside Ca]cutta and Chittagong and the Indian 
commercial community respectively, thus leaving two non- 
official noipinated seats unappropriated, selection for which rests" 
with the discretion of the Governor. 

In addition to these 48 elected and nominated seats, provision 
has been made, as on the old Council, for the nomination of two 
. expert members, whether officials or non-officials, to assist in the 
conduct of proposed or pending Legislation. 

The Bihar and Orissa Courtctl . — The interests and communities 
situated in the area now embraced by this province which enjoyed 
* TOpresentafion on the old Bengal Caun^il ■v\ere the following : — 
(i.) The Municipalities. 

(li.j The District Boards. 

(iii.) The Landholders. 
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^iv,) t'iie Mohammedan Community. 

(v,) The Planting Community^ 

The Regulations for the new Council provide one seat for 
division to be filled by each of the three first named, or 15 
in all. For the hlohammedan Community they provide i seat - 
for each of the Patna^ Tirhut and Bhagalpur Divisions, and 
a fourth seat to he filled by joint election hy voters residing in 
the Orissa and Chota Nagpur Divisions, where the community 
is relatively less numerous and influential. In the new province 
the indigo interest will be of relatively more importance than in 
the old, and one seat has been assigned to it, while the mining 
interest has now attained a size which is held to entitle it also 
to similar representation. Both seats will be filled by election, 
thus bringing the total number of elected seats to 21. 

The number of nominated members has been fixed at 19, of whom 
not more than 15 may be officials, and the selection for the 4 nomi- 
nated seats open to non-ofiioials has been left to the discretion of 
the Lieutenant' Governor with a view to the admission of the claims 
of other interests w'hich may not secure representation through 
the channel of election. In addition the Lieutenant-Governor is 
given power to nominate one expert member, either an official, or 
non-official, to assist the progress of particular legislative measures. 

The Assa^n Council . — ^The interests situated in the area now 
included in this province which enjoyed representation on the 
Council of the Lieutenant-Governor of Eastern Bengal and 
Assam, were the following : — 

(i.) The Municipalities, 

(it.) The Local Boards. 

(iii.) The Landholders. 

(lv.) The Mohammedan Community, 

(v.) The Tea Planting Coiamunity. 

Each of the first four of these interests has been provided with 
two seats on the new Council — one for each Division, and three 
seats have been assigned to the tea-planting coininiinity — thus 
making a total of 11 elected seats. 

Thirteen nominated seats have been allowed, of which not more 
than 9 are to be filled by officials, the selftction for the 4 nominated 
is^eats for non- officials being made at the discretion of the Chief 
C ommissioner, who is also empowered to nominate, in addition to the 
13 officials and non- officials mentioned, one expert member, either 
official or non-official, to assist in the progress of legislative measures. 

ip) The changes effected by the Regulations in the constitution'^ 
of existing Provincial Councils are enumerated below : — 

Madras —T!\xe number of elected seats has been increased from 
19 to 21, a corresponding reduction, from 23 to 21, being marie at 

^ This uommated seat on the old Bengal Council was intended to be tilled 
from the Tea Planting Community in Darjeeling and the Indigo Planting 
Community in Bihar, It had hcen allotted on the occasion of the first 
election to the former, but the latter had a roversicnary interest in it. 
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the saint; time ii\ tlie number of the uomiiiated scatss. The electoral 
groups into which the districts of the Presidency were divided 
by the Regulations of 1909 have also been redistributed. 

Under Regulation 11 of the Regulations of 1909 for the con- 
stitution of the Madras Council, landholders other than zamindars 
elected two representatives, for which purpose the districts of 
the Presidency were divided into a or them and Southern group- 
It was found, however, that the number of voters in the Southern 
group was more than double that in the Northern group, and 
that nearly half of them (155) li^ed in one district (Tanjore), while 
of the remaining 169, no wore inhabitants of the two districts on 
the est Coast. As there arc no zamindaxs, properly so called, on 
the West Coast, which contains a large niimher of landholders 
and mallkai'idars possessed of electoral qualifications, and as the 
language, tenures and interests of the West Coast proprietors are 
so distinct that no East Coast proprietor can reasonably claim to 
represent their interests, it has been decided to constitute the two 
West Coast districts of Malabar and South Canara into a separate 
electorate to which an additional seat has been allotted. 

The same considerations apply to the mixed electorate recriutod 
from Municipal Councils and District and Taluk Boards, which 
under the Regulations of 1909 comprised 8 groups of districts. 
In this electorate also a special West Coast constituency has been 
created consisting of the two districts named, while the groups 
generally liavc been rearranged on a linguistic basis, in the 
manner shown in tlie Schedule appertaining to this electorate. 

Territorial changes, consisting of the alterations of district 
boundaries within the Presidency effected subsequent to the 
promulgation of the Regulations of 1909 have also been responsihlc 
for some minor modifications. 

The United Provinces . — Since 1909 a new Division, with head- 
quarters at Jhansb has been, formed in the United Provinces. 
Under the Regulations of that year certain specified District and 
Munkdpal Boards in 8 existii^ Divisions (exclusive of the hill 
Division of Kumaon) returned a member to the Provincial Council^ 
and since tl^ District and Municipal Boards of the newly created 
Jhansi Division are considered to be of sufficient importance to 
entitle them to separate representation, the number of members* 
returned by this electorate has been increased from 8 to 9, thus 
raising the total number of elected members from 20 to 21. As 
the full Council previously consisted of 46 members only, or 4 less 
than the permisfj;ible maximum, it has not been necessary to make 
•any reduction in the number (26) of nominated seats. The total 
number of scats on this Council is therefore now 47 imstcad of 46. 

The creation of this new division has also necessitated a re- group- 
• .iug of the electoral areas eonstibuting the electoiates for the return 
of four xepresentatLves of the Mcihammcdan Community. The 
reconstruction of the groups, as shown in Schedule V, is framed 
upon a basis of population. 
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The Punjabi— ^ hew the Regulations were framed in 1909 ifc 
was considered advisable to proceed on cautious lines in the 
matter of elective representation in this Fiovince, owing to its 
comparative backwardness. Consequently the Punjab Council, 
excluding tha*t of Burma, is the only one wluoh has not hitherto 
contained a District Board electorate, and since it is con- 
sidered that such an electorate can now be constituted with 
advantage, three seats have been assigned to it, a corresponding 
reduction being made in the number of nominated seats. 

For similar reasons the enfranchisement of municipalities and 
cantonment committees "was cantined to those — in nunihei — 
as to whose competency to exercise the privilege there was at 
the time no doubt, but it has now been decided to enlarge the 
electorate in the light of the experience since gained, and 21 
municLpalities have therefore been added to the existing number 
on the roll. The municipality and district board of Delhi, which 
now fall within a separate province, wdll not participate in conse- 
quence in the elections to the Punjab Council. 

(c) Changes in (he constitution of che Go vemor-Generars Legisla- 
tive Council. 

The constitution of the Council under the Regulations of iQog 
was as follows : — 

Ex officio membertj (namely. His ExceUency the President, the ordinary 
members of the Govcrnor-GcneTars Council, and the Lieutenant - 
Governor of the Province in which the Council is aitting) . . , 0 

Official nominated mein hers (of whom 8 represented the various 
provinces) ^ 28 

Non-official nominated members (of whom 3 must represent, respec- 
tively, the landholders t>£ the Punjab, the Mohammedans of the 
Punjab, and Indian commerce) ^ 7 

Elected members (non-officials) . . . . . . -25 

Total . . G9 

Tim .Ri^ulatlons £ai±hftr ^provided .that at the second- fourth 
and succeeding alternate electing, 2 additional members should 
be elected, one by the Mohammedan landholders, of Eastern 
Bengal and Assam, and the other by the same class in the United 
.Provinces. On these occasions the number of nominated members 
would have been 33 instead of 35. ■*. 

The creation, of three new provinces in place of two of those 
previously represented — Bengal and Eastern Bengal and Assam 
— and the constitution of a separate Legislative Council in each, 
has rendered it necessary to find room in the Imperial Council,^ 
which was already at the maximum strength allowed by statute, 
for one additional nominated official seat and for one elective 

^ Madms . . . ' . i Punjab . . . .1 

Horn bay , . i ' Eaj^tern Bengal and As^iam r 

Bengal . . . .1 Burma . . . .1 

Uaited Provinces .1 Central Provinces . . i 
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‘scat to be fitted by setectioii by the non- official members of the 
additional Provincial Legislative Council now created. The first 
of these twp seats will be found from the existing number of 
nominated’ official scats without increasing their total, hut the 
addition of an elected scat on the second account necessitates 
a corresponding reduction in the numher of non-official nominated 
seats. In view, however, of the importance of the Mohammedan 
community in Bengal as now constituted and of the privilege 
which the landholders of this community in the United Provinces 
esijoyed under the old Regulations of returning a second member 
at alternate elections, it has been decided to make a further 
reduction of one in the number of nominated non-official seats, 
and to add to the elective seats one to be filled at alternate 
elections, by the Mohammedans of Bengal and the Moliammcdau 
landholders of the United Provinces respectively. The number of 
elected seats is now therefore 27, and that of nominated noii-offidal 
seats 5, three of which remain assigned to particular interests. 

With these exceptions the constitution of the Council remains 
unchanged save that the two seats previously filled hy the land- 
liolder and Mohammedan electorates respectively in "Eastern 
Bengal and Assam are now transferred to similar electorates in 
Bihar and Orissa. These interests in Assam w^cre not considered 
to be of sufficient importance to merit separate representation 
on the Imperial Council, nor would it have been possible to grant 
this privilege w'ithout either disfranchising existing electorates 
or dispensing with an official majority. 

As the result of these changes the constitution of the Governor- 
Generars CWncil is now as follows : — ■ 

Ex officio Members 9 

Official nominated mernbera (of whom 9 represent the Tarioua 

provjnce>^) 28 
Nominated non- official members ...... 5 

Elected Members : — 

(i.) By the Provincial Legislative Councils . . . .12 

(ii.) By the landholders of Madras, Bombay, Bengal, United 

Pro^’ 'ces, Bihar and Orissa and Central Provinces . 6 

(lii.) By thi Mohammedans of Madras, Bombay, Bengal, 

United Provinces and Bibar and Orissa . , . 5 

(iv.) By th^ Mohammedans of Bengal, and the Mohammedan 
landholders of the United Provinces at alternate 
elcetiona ........ i 

(v.) By the Calcutta and Bombay Chambers of Cotamerce . 2 

^ (vi.) By Munieipalitiea and District Councils on the Central 

Provinces . . . . . . .1 — 27 

Total . . 69 

Madras . , . , i Burma . . . . i 

Bombay . . ,1 Bihar and Orissa . , 1 

Bengal , , . .3 Central Provinces 

United Provinces . . i Assam . 

Punjab . . p , 1 


I 
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3*T.— C’Aawjcs macJe in the tjunlijications of voters wnd candidates 

[а) The following changes have been itiade applicable to all 
Councils 

(i.) Go >^cr Jiment officers liave been expressly disqualified 
from standing for election. In certain of tbe scKednles 
provision already existed to this efiect, but it has been 
thought desirable to remove all possibility of doubt 
by a defimte prohibition everywhei^e. 

(ii.) It has been found necessary to insert some clear definition 
of the term ‘ firm ^ which occurs amongst the definition 
of qualified voters in the Mohammedan electorates. 
The definition adopted is ' an association of two or 
mare individuals trading jointly, and not being 
registered under the Indian Companies Aet^ 1882, or 
any other law for the time being in force.’ 

(ui,) In certain electorates the payment of income-tax 
constitutes a qualification. In order to prevent the 
technical qualification of a person, who is not properly 
so qualified, by a colourable payment of an income- 
tax shortly before the election commences, the relevant 
schedules have been amended so as to provide that 
the payment of the prescribed amount must have been 
actually made during the financial year preceding 
that in which the election is to be held. 

(ivd In the schedules framed in 1909 there was no provision ' 
to ensure that a nominated candidate had been nomi- 
nated with his consent. This defect has now been 
remedied, and it has further been provided that a nomi- 
nated candidate shall be at liberty to withdraw from 
his candidature if he gives due notice to the proper 
authorities fourteen clear days before the recording of 
votes. A candidate who has thus once withdrawn 
wdll not 5 however, be at liberty to cancel hhs withdrawal 
and to stand again ior the same election. 

(v.) In the general disqualification clauses which appear in 
Regulations IV and VI of all Councils provision has 
been made for the declaration of lunatics by Magistrates, 
w'hich the Lunacy Act of rqrx allows, by omitting the 
word ‘ Civil ’ which occurs in the phrase ^ competent 
Civil Court.’ 

(б) In addition to the foregoing amendments, which are .gf 
universal application, the foJiowing changes u?ider this head hav^ 
been 7 nade in the schedules relating to the individual Councils 
mentioned below : — 

Madras. 

(i.) In the electorates consisting of the Municipal Councils* 
and the District and Taluk Boards (Schedule III) the 
franchise and the right to stand for election were 
confined, under the Regulations of igog, to persons 
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who ati tlic liino oi election were actually memhers 
o£ thr>se bodies. The schedule lias now been aineuded 
so as to extend tJie franchise and the candidature 
qualification in this electorate to all persons who have 
been members of the bodies in question for an aggregate 
period of nofc less than three years during the decade 
preceding a date to be fixed by the local Grovernment 
in pneparation for the election. The change is in 
accordance with the system which was in vogue under 
the Regulations of 1909 in the electorates of the 
Municipalities and Districts Boards in Bombay and 
Bengal, of the major Municipalities of the United 
Provinces and of the Municipalities in the Punjab and 
Eastern Bengal and Assam, but it necessitates, as 
a corollary, provision for the periodical revision of the 
electoral roll, which lias been effected hy the amendment 
of rules 3 and 6 of the schedule in question. A similar 
procedure for the periodical revision of the roll has also 
been adopted, in the interests of uniformiby, in the 
case of the electorates of (a) zamindavs, landhoiders 
other than zainindars, and Mohamiucdans for the 
Madras Provincial Council, and (h) of landholders and 
Mohammedans for the Imperial Council. 

(ii.) The franchise and the right to stand for election in this 
same mixed electorate has further been extended so 
as to include, as qualified voters and candidates, per- 
sons holding titles conferred by Government above the 
rank of ‘ Rao Sahib,’ but who arc not otherwise 
qualified to \^ote in this or other electorates. The 
amendment is justified on the ground that it is piima 
facie expedient to enhance the respect in which 
honorific titles are held, while there are many retired 
public servants who would make desirable accessions 
it)' rtib' x^o vmcxai 'iJegisi dt.iv e ' UbuncuV o\it who ' a6 notr'' 
possess the qualifications to vote and are therefore 
ineligible to stand as candidates for any of the larger 
cojn&t.ituencies. 

(iii.) The iucome from laud fixed as the property qualifications 
for electors in the electorate consisting of landholders 
other than zamindars has been reduced froni Es. 3,000 
to Rs. 1,000 on the ground that the original limit was 
unduly high, and operated to restrict undesirably the 
number of electors, 

(iv.) The definition of ‘ estate ’ which occurred in certain of 
the schedules framed in 1909 for elections to the 
Madras Provincial Council and for the election of 
representatives of that Presidency to the Governor- 
Generals Council, was found in practice to foe defective, 
and not in acford with the facts of land revenue 
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administration. The term has therefore been defined* 
in such a way as to inake it corrcs]:^ond 'with the 
provisions of the Madias Kstates Land Act, 1908. 
For similar reasons the reference in the same schedules 
to ‘ tenants and kanomdars ’ under ‘ raiyotwari 
holders ’ as qualified voters has been omitted, because 
no public record is maintained of the income of such 
persons from laild. ' The changes under this head have 
been incorporated in the Imperial schedule also. 

^(v.) Tlule 7 ‘(2) of Schedule VI as framed in 1909 has been 
eliminated, because it was inconsistent with rule 16 
of the same schedule and with the corresponding rules 
in Schedule X relating to the Imperial Council. 

(vi.) No limit has hitherto been fixed on the amount of pension 
which should be regarded as the minimum pensionary 
qualification of Mohammedan voters, and the absence 
of any Jimitati on resulted in rendering eligible to vote 
persons drawing petty pensions and engaged in menial 
occupations. This anomaly has been removed by 
fixing a pension of Its. 15 a month as the minimum 
amount w^Mch qualifies* A similar change has been 
made in the schedule relative to the election to the 
Imperial Council of a representative of the Moham- 
medan community in Madras. 

(viL.) Under the schedules framed in 1909 joint landholders 
who are not zamindars enjoyed the privilege of nomina- 
ting a representative to vote for them, while landholders 
who are -zamindars did not. This anomaly has been 
removed by extending the concession to both classes. 

Bombay. 

(i.) The property qualification for Mohammedan electors 
residing in the city of Bombay, under rule 3 (cr) of 
Schedule VII, as framed in 1909, was the possession 
of land assessed at, or of the assessable value of, 
Bs. 200. It was found that this provision resulted in 
the disqualification of certain large landholders, while 
small leaseholders -were qualified, the reason being that 
the Grovernment land assessment in Bombay city is 
generally a nominal quit rent and only certain areas 
are leased on rents fixed in proportion to their value. 
To obviate this difficulty the municipal assessiEL«>nt 
has been adopted as the criterion. 

(ii.) Buie 3 (b) of this schedule has been necessitated by the 
ambiguity of the original rule 3 (tt), which was silent 
on the subjcco of sharers of an estate, the share of cagh 
of whom was of the value laid down as the mimimum 
property qualification. 

(iii.) The provision made by the rules framed in 1909 as 
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regards the practical connexion with the electoral area 
required of a candidate standing for election by 
District Board and Municipalities and Mohammedan 
electorates found to be insufficient, ard Schedules 
VI and VII have been so amended as to necessitate 
the possession by all candidates not merely of a place 
of residence in the Division, but also * such practical 
connexion (with it) as qualifies him to represent it.’ 

Bengal, Bihar and Orissa and Assam. 

By changes made in the qualifications of voters and candidates 
for election to these new Councils are meant departures from the 
qualifications laid dowi\ by the Regulations of 1909 for the 
Councils of Bengal or of Eastern Bengal and Assam, as the case 
may be. Save for the exceptions specified belowj the qualifica- 
tions laid down for these two Councils have been maintained 
intact for the Council of the provinces which now cover the 
corresponding areas. The only exceptions are mentioned below : — 

Bengal, 

(i.) In the landholders’ electorate, the system of aggregating 
payments of land revenue or cesses in different divisions 
in order to c^ualify for a vote has been extended to the 
Eastern Bengal districts, in which it did not previously 
prevail, 

(ii.) In the same electorate the property qualification which 
obtained under the old Bengal Regulations in the case 
of the Western Divisions of the new Presidency was the 
payment of land revenue amounting to Rs. 7,500 or 
cesses amounting to Rs. 1,875. In order to minimize 
the discrepancy between these rates and those obtaining 
in the Eastern Districts under the Eastern Bengal and 
Assam Council Regulations, the qualification has been 
reduced to Rs. 6,000 and Rs. 1,500 respectively. 

(iii.) The franchise in the District Board electorate has been 
expended so as to embrace the non- official members of 
the local Boards in each District. It is anticipated 
that this measure, besides broadening the basis of ' 
representation, will encourage the growth of interest 
in these smaller bodies. 

(iv.) In Eastern Bengal and Assam a candidate for election 
by a Municipal or District Board constituency was 
required to have, as a qualification, such practical 
connexion with the Division in question as qualified 
him to represent itt This condition had no place in 
the old Bengal Regulations, b'^t has now been applied 
throughout the BengaDPresidency. 

(v.) The scope of the Mohammedan franchise has been 
extended by ijacluding within it ^he following classes. 
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in addition to tliose qualified under tie Regulations of 
1909 : — (rt) Barristers, attorneys, vakils and pleaders ; 
(b) medical men with certain qualihcaticmii, and 
etlgineers with certain qualifications. 

(vi.) The qualification in the landholders’ electorate in favour 
of persons holding the title of Raja or or titles of 

lug her rank lias been withdrawn, with a reservation 
of the rights of those already so qualified. A similar 
change has been made in the corresponding electorate 
to the Imperial Council 

Bihar and Orissa. 

(i:) In addition to the class of persons enfranchised under 
the old Bengal Regulations in the Mohammedan 
electorate, the following classes have been added : — 
{a) Government servants drawing salaries of, or 
exceeding, Rs, 2,000 a year ; (h) persons in receipt of 
pensions as retired ga^ictted or commissioned officers 
of Government. 

(ii.) The qualification in the landholders’ electorate in favour 
of persons holding the title of Raja orNawab or titles of 
higher rank has been withdrawn, with a reservation 
of the rights of those already so qualified, A similar 
change has been made in the corresponding electorate 
to the Imperial Council. 

Assam. 

(i.) The restriction which was imposed hy the Eastern 
Bengal and Assam Regulations, confining the franchise 
to Municipalities with a local income of Rs. 5,000 or 
more has been withdrawn, and every Municipality in 
the province now has at least one vote. 

(ii.) Under the Eastern Bengal and Assam Regulations, the 
only Assam landholders wdio were qualified as such w'ere 
landholders residing in the Surma Valley Division or 
in the district of Goalpara^ wdio paid land revenue of 
not less than Rs. 500 or cesses amounting to not less 
than Rs. 125, or persons holding titles ^ot lower in 
rank than Raja or Nawab, These qualifications have 
been retained, hut the franchise has been extended to 
landholders residing in the other districts of the Assam 
Valley Division besides Goalpaia. • 

(iii.) Under the Eastern Bengal and Assam Regulations, the 
property qualification in the Mohammedans’ electorate 
of Assam was, in the Assam Valley Division, payment^ 
of land revenue or cpsses of not less than Rs. 50, and 
in the Surma Valley Division, payment of land revenue 
of not less than Rs. 100 or cesses of not less than 
Rs. 50. Further, Moluimmedu^n joledars in the district 
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of GoaJpara who paid rent amoiinting to not less than 
Rs. 250 were also q^ualihed. These Cj^ualifications have 
beef! maintained unaltered, except that the land 
revenue paj^ment has been reduced in* the Surma 
Valley Division to Rs, 50, It has further been provided, 
in modih cation of the rules in force in Eastern. Bengal 
and Assam, tliat a Mohammedan muiawali is not 
a landh oilier in his own right for the purpose of the 
land qualiheation. 

The Governor -GeneraV s Council, 

Four changes have been made in the qualifications of voters 
and candidates for this Council, which follow consequentially on 
corresponding changes made in the qualifications for the Madras, 
Bengal and Bihar and Orissa provincial electorates. These have 
been speciRed above, but in addition the following departures 
from the qualifications laid down in the schedule relating to the 
election of representatives of the provinces of Eastern Bengal 
an<l Assam and Bengal, as previously constituted, have been 
effected, with the object of assimilating so far as possible the 
conditions which are to obtain in the Eastern and Western portions 
of the newiy constituted Bengal Presidency. 

The property qualification for the electorate consisting of 
landholders in Bengal has been reduced. Under the 
Regulations Of 1909 it consisted in the possession of 
land on which either land revenue of not less than 
Rs. 20,000 or cesses of not less than Rs. 5,000 was 
paid. These amounts have been, reduced to Rs. 10,000 
and Rs. 2,500 respectively, and similar amounts have 
been fixed as the property qualification for the land- 
holders* electorate for the Imperial Council in Bihar 
and Orissa. 

Provision has been made, in accordance with the system 
in force in the eorreaponding electorate in the United 
Provinces, for the registration on the landholders’ 
electoral roll of the names of managers of Hindu joint 
families, of firms and of companies wliich possess the 
necessary property qualification. 

III . — Chamjes made in electoral 'procedure 

Xa) Three changes have been made relating to electoral pro- 
oedure in the rules of all Councils. These are as follow\s ; — 

(i.) Returning Officers have been empowered to decide the 
validity under the rules of any nomination or vote, 
and their decision will be final, save as provided for 
Regulations VHl and XVI. 

The rules of 1909 in this respect were proved to be deficient, 
and practical anomalies^ occurred in consequence ; for instance, 

I i 3 
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it was lield that unJei the rules, as they stood, the Kebiirniiij^ 
Officer had no power to reject a vote tendered by a -nerson not 
entitled to vote, so long as the would-be voter had, complied 
with the instructions on the voting papers, 

(ii.) A procedure has been pi escribed, in accordance with 
the English practice, for assisting blind and illiterate 
voters to lecord their votes. 

(iii.) Provision has been made that, in the case of plurality 
of voting or nomination papers, only the first paper 
received by the Attesting Officer, or the Returning 
Officer, as the case may be, shall be valid, and that if 
it is impossible to determine which was received first, 
then both or all shall be invalid. The absence of any 
provision in the rules of 1909 to meet this contingency 
gave rise to practical inconvenience. 

(b) In addition to the above, the following changes have been 
made in the electoral procedure relating to the individual Councils 
named : — 

Bombdij. 

(i.) Amendments liave been made in the schedules relating 
to elections by Municipalities and District Boards with 
the object of enabling the Vice-Presidents, as well as 
the Presidents, of those bodies to perform certain 
electoral functions, namely {a) to perform the duties 
of Attesting Officer, and (h) to supply voting papers to 
delegates. 

(ii.) Rule 5 (2) of Schedule V has been amended so as to 
enable the Returning Officer to send nomination papers 
to electors through the muJcJdidrlltar of the iahika, 
instead of by registered post. 

(iii.) Schedule VII Rule 7 (4), has been amended so as to 
provide that the Collector of Bombay shall attest 
nomination papers for the Mohammedan electorate of 
Bombay City, separate Attesting Officers being dis- 
pensed with. 

(iv.) Rule 4 of this schedule has been amended so as to permit 
the electoral roll being posted at the office of the 
Collector of Bombay instead of at the Chief Presidency 
Magistrate’s office. 

(v. ) An amendment of a similar nature has been made in 
rule 3 of Schedule V so_as to permit of the electoral 
roll of the Sind Jagiidars being posted at the talnka 
he ad- quarters, as well as the district head-quarters. 

These five amendments are based upon considerations of 
administrative convenionce. 

(vi.) In accordance wiih the wishes of the Bombay Govern- 
ment the voting papers of all electorates in that Presi- 
dency will henceforth be printed in counterfoil. 
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Bengal j Bihar and Orissa and Assam. 

(i.) ik ACo'Oi’dance with, tlie wishes of these Govermiienta 
'the procedure for electing candidates through the 
agency of delegates, which obtained in Btfngal in the 
case of the local bodies’ and the Mohammedans’ 
electorates, and in Eastern Bengal and Assam in the 
case of the Mohammedans’ electorate, has been aban- 
doned, as practical e:x:perience proved it to bo unsatis- 
factory. Selection will now be made by means of direct 
voting. 

(ii.) Under the rules of 1909 Municipalities in Bengal and 
Eastern Bengal and Assam which had more than one 
vote were at liberty to distribute their votes as they 
pleased. They are now req^uired to assign their votes 
to one candidate onJy^ or to two candidates where 
two members arc to be elected. 

Go ve r nor-GeneraV s Cou nA2il. 

The only change made in the electoral procedure relating to 
the Imperial Council is a slight alteration of detail in the method 
to be followed by the non-official members of the Bengal and 
Bihar and Orissa Provincial Council in selecting their representa- 
tives for the Imperial Council. The change lias been introduced 
at the instance of the two local Governments concerned^ and is 
expected to w'ork more conveniently than the old system. 

IV . — Otker changes which cannot he classed mider any of the 
three foregoing categories 

(i.) Regulation XIII in the case of all Councils has been 
amended since it w^as held to be doubtful whether in 
the shape in which it was enacted in 1909 it was intra 
vires of the Indian Councils Act, igoQ, since Section l 
(2) of that Act, in pursuance of which this Regulation 
was framed, only authorizes regidations prescribing 
th^ number of additional members necessary to form 
a quorum. Moreover, the Regulation, in the form in 
which it was enacted in 1909, appears to have over- 
ridden Section 15 of the Indian Councils Act of i86r, 
since it took no account of the provision made therein 
for the senior Ordinary Member of Council presiding in 
the absence of the President, and of the Vice-President 
appointed under Section 4 of the Indian Councils Act, 
T909. 

(li.) A clause has been inserted in Regulation I relating to 
all Provincial Councils, except those of Madras, Bombay, 
and Bengal, to make it clear that the sanction of the 
Governor- General is required to the nomination of ex- 
pert no less tl^an of ordinary meiqbcrs of the Council. 
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' (iii.) 'Throughout the schedules (Imperial and Trovijicial)* 
relating to the Madras Presidency, the words ‘ Fort 
St. George Gazette ( the official title Vif the Madras 
Government Gazette) have heen substituted for the 
wOrds ^ Local ofhcial gazette ’ in order to avoid possible 
confusion with the district gazettes which are published 
in the Madras Presidency. 

(iv.) The form of Regulation X, w'hich specifies the term of 
office of an elected or nominated member, was found 
to preclude the ejection of a candidate to a seat on the 
Councils before the seat was actually vacant. It would 
have heen inconvement to postpone the completion 
of all elections until the outgoing member has actually 
completed his term ol office, and to avoid this necessity 
the Regulation lias heen recast. 
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Clive, Lord, 34, 37, 42. 

Clode’s MUiiary Forces oj the Crown^ 
quoted, 60, 69, 72, 298- 
<l/*o(lii\cation of laws, 86, 369-71. 
Coinage, 19, 21, 146, 247- 
Collectors, 44, 162. 

Colleges, 76, 78. 

Commander-iri'Chief, the, 108 and 
n- 2, 155—6; extraordinary 

member of Gpvernor-G enerart^ 
Council, 64,138, 206 ; salary of, 
253/ 300. 


Commerce and Industries, repre- 
sentation of, on Legislative 
Councils, nS-ip ; 471 tf. 

Commissioners : 

Chief, 93. 141-2, -/21, J94, 

Judicial, 163- 

Commisaious : 

Judicial, under oarW Charters, 14. 

Military, 295-9. 

CVimmifctees of the Com pan 3% 4, o, 
r8, 26, 63,82. 

Committees of the Council of India, 
137/ 176- 

Commonwealth, the. Company's 
relations with, 15, 16. 
Companies : 

Ohaxterod, 8, 

Regulated, 7. 

Trading, j i. 

Company, the East India : 

Incorporation of, by Queen Eliza- 
beth, 3, 10 J control of, by 
Charters and Parliament, .^ec 
thos& headings ; martial law 
exercised by, 14 ; competi- 
tion with the Dutch, 15 ; 
Courten's rival Association, 
15 j grant of Bombay, i3 ; 
territorial aovereignty, 2, 18. 
24, 36-7, 39, 41 n.; in trust for 
Crown, 8r, 90; grant of 
Admiralty jurisdiction, 19, 
20; rivalry of New Company, 
24 - 30 ; incorporation of 
English Company, 28 ; union 
of Old and New Companies 
as the United Company, 29- 
30 ; extension of monopoly, 
30, 31 ; Mutiny Act and 
Articles of War, 33, 34 ,• 
grant of the Diwa ni, 37 ; 
Governors with Comieils 
esitablishcd, 42, 64 ; oriental 
principle of Govemment, 52 ; 
creation of Board of Control,. 
63 ; sovereignty of Crow72 
asserted, 77 ; monopoly o5 
china and tea trade abolished, 

81 ; vested in Governor- 
General of India in Council, 

82 Chief Commissionera 
appointed, 93 ; transferred 
to Crown, 94 ; formally dis- 
solved, 106.“ 

Joint stock or capital of, 6 and 71., 
13,35-16, 24-6, 28-9; re- 
1 demption of, 82. 

Dividends, 36—41, 60, 70, 76, 
78 u., 96 ; on separate voy- 
ages,* 13- 
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Company, the East India {cont .) ; 

LegMative powers of, 9-10, 45-6, 
65,91- 

Management of : 

Courts of J^roprietors, by, 5-6, 
26, 41 ; loss of their power, 
63- 

Directors, by, 6, 26, 38, 90 ; 
qualification for Directors, 
41, 42 ; relations of, with 
Governor’Oeneral and Secre* 
tary of fState, 46 ; with Board 
of Control, 6 $- 66 , 68 ; com- 
mitteos of secrecy, f53, 83 ; 
power to elect seven mem- 
bers of first Council of State, 
95- 

Natives, relations with, see Na- 
tives. 

Naval Eorce of, 20, 97-S. 

Patronage of, 64, 66, 76, 82 ; 
subjecb to Crown and Board 
of Control, 3. 79, 92. 

Revenue of, application of, 70, 76, 
78, So ; Debts charged to, 
96, 185- 

Servants of : 

Classes of, 42. 

Fortunes of, 38-40, 67. 

Jurisdiction over, 14, 49-50, 
54-6. 

Pensions and salaries of, 48, 
76, So. 

Presents to, prohibited, 49, 

^ 65. 

Profits of, 42-3. 

Promotion of, 42, 66, 98. 

Treasury, relations with the : 

Loans from, 41 ; repaid, 59. 

Loans to, 15, 27, 30-1. 

Payments to, 39, 70. 

Treaties and orders of, to con- 
tinue binding, 290, 291. 

Tributes paid by, 40. 

Troops of, 33-4 ; powers to raise 
European troops, 60, 72 ; 

^ volunteer infantry, 80 ; num- 
ber of King’s troops to he 
limited, 76, 79. 

Conditional appointments, 158, 257. 

Consular jurisdiction, 383-91. 

Contract Act, 357, 364, 367. 

Contracts by Secretary of State, 98, 

to8, 193-202. 

Control, Board of, see Board of 

Control. 

Coorg, Chief Commissionership, 14 1 ; 

Native Christians in, 362 ; 

Local Government, 294 {and see 
Local Governments). 


Copyright, 146, 247. 

Cornwells, Lord, 50, 67, 296. 

Coasijurah case, the,*' 54. 

Council of India, the, I/2-7 {see 
also Secretary of State in 
Council). 

Courben, Sir William, 15. 

Courts of proprietor, sec Com- 
pany, management of. 

Cowell’e Tagore Law Lectures y quoted, 
59, 276. 

Criminal Procedure, Code of, 87, 
i 64» 362,415-16, 

Cromer, Lord, 393. 

Cromwell, Company's relations with, 
15, 16. 

Crown : 

Company's powers and property 
transferred to, 96. 
Government by, 170, 290. 
GovernoT'General and Governors 
in Council appointed by, 
76, 79, 105, 204, 215, 257. 
Legislation, assent to, 103, 144, 
146, 237. ^51- 
Royal Titles Act, 107, 171. 
Cumberland, George, Earl of, 4. 
Customary law, 359—60, 3 68. 

Dacca, 127^,454. 

Death sentences, 1 54. 

Debt, public, 146, 236, 247. 
Dcfinibiona in Digest, 291-4 ; in 
Rules of Business of Legislative 
Council of Governor- General, 

434> 445- 
Delhi : 

Capital of India, 126-7 ; inaugura- 
tion of, 135. 

Durbar at, 126-7, 467-70. 
Province of : 

Chiqi Commissionership for 
(1912), 134, 141- 
Local Oovernmen^^ for, 294 
{and see Local Governments). 
Seat of Government of India, 
i34-5» i4i» 448-66, 470. 
Deputy Commissioners, ■>63. 

Digest, see Statutory Enactments. 
Dioceses, 157, 280, 

Directors, see under Company, man- 
agement of. 

Dispatches, 176-9. 

Disraeli, 94, 95. 

Districts, 161-3, 195 ; councils in, 
162. 

Diwani, grant of, 378 ; meaning of, 
43 n. ; results of, 5 1. 
f^ufferin. Lord, 169, 21 1, 

Dundas, Henry, 60, 61, 69. 
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Dundas, Robert^ 73. 

Ihitch j.Jst India Company, 4, 8, 

• * 

Easements Act, 366. 

East India Company, ^ee Company- 

Easb India (Executive and Legisla' 
tive Councils), Regulations, 
cited, 

Eastern JBengal, former union of, 
with Assam, 127, 21S. 

Ecclesiastical Establishment, 2S0-2 
{see also Bishops). 

Education, 78, 139, 203. 

Elizabeth, Queen, Charter of, 1 , 
3 fi- 

Ellenborough, Eord, 94, 95- 

Elphinstone, Mounts tuart, 84, 349. 

Empress of India, Act authorizing 
title, 107, 17 1, 

English Company, the, 2. 

English Courts, jurisdiction of, over 
olfences in India., 50, 63, 155, 
283-90 ; special court for of- 
fences in India not put in force, 
6b and n. 

Escheats, 186, 395. 

EurojKBan British subjects, see Brit- 
ish subjects. 

Evidence Act, the, 355, 362. 

Executive Councils, power to create, 
no, 111, 

Of Govornor-Genoral, see Gover- 
nor-General in Council. 

Of Bengal, Madras, Bombay, and 
Bihar, see those headings. 

Explosive i^ubstajices Act, 374, 

X. ‘'^ 77 - 

Extra- territorial legislation, 372-S. 

Extra-territorial powers of Gover- 
nor-Goneral, 417-28. 

Eaniily customs preserved, 57, 

356- • 

Earn me in 1770, 40, 

Financial Statement, discussion of, 
in Legislative Councils, 111, 
1 12, »t7-i8, 122, 236-7, 435-7 
{sec also Legislative Council of 
the Governor -General). 

Financial system., 159-60. 

Fincfl, 185. 

Foreign affairs, discussion of, in 
Legislative Councils, 44, 236, 
247, 44 ^* 

Foreign Department, the, 140. 

Foreign Enlistment Act, 374, 3 7 8. 

Foreign Jurisdiction Acts, 52 and lu, 
388-92. 

Foreignera, J urisdiction o vrer, SS 


^ 

an d n., 422-S ,■ meaning of Wm, 
402-3. 

Forests Department, 140. 

Forfeitures, 185. 

Forgery, 374, 377. # 

Fox s East India Bill, 61-2. 

Francis, Mr., 43, 50. 

French Wars (1745-61), 2, 33. 

Furloughs, 158, 262. 

General Society, the, 27-9. 

Gent us, 23, 56-7. 

George III, Xing, 62, 

George V, King -Emperor, 170; 
at Delhi Durbar, 126 ; an- 
nouncements at, 467-70. 

GodolphUi, Lord, 2, 29, 30. 

Governor -General of Bengal, first 
appointed (1773)1 44 - 5 - <^4 ; 
(1854), 94 ; appointed Gover- 
nor-General of India, (1833), 
82. 

Governor -General of India : 

Appointment of, 13S ; method of, 
204. 

Governorship of Bengal no longer 
vested in (1912), 128. 

Powers of, to overrule his Council, 
106 ; over Executive and 
Legislative Councils, 102-3, 
142, 146, 237, 250; to 

appoint Lieutenant - Gover- 
nors, 96 ; over Native States, 
145; over scheduled districts, 
I o 1 , 240 over Military Com- 
missions, 295-9 ; overnomina- 
fions to Provincial Councils, 
487. 

Salary of, 252-3, 300. 

(Statutory Enactmenta regarding, 
252-62. 

Vacancy ih otffce oi' 133, 254-9. 

{See also Governor-General in 
Council, and Legislative 
Council of the Governor- 
General. ) 

Governor-General in Council : Exe- 
cutive Council of the Governor- 
General : 

Appointed, 82-4, 94, 99, 13S, 202. 

Business of, 207-11- 

CoJoatitution of, 204—6. 

Departments of, 139-40. 

Exccutive Councils for provinces, 
power to create, 1 10, 

Head-quarters of, 134-5, 141. 

High Courts’ jurisdiction inopera- 
tive over, 154, 275^. 

Legislative Councils’ relations 
with, ro7, 224, 242-3. 
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overnor-Ooneral in Council (con^) : 

Local Governmeats’ duties to> 
2 14, 220~4. 

Meetings of, 206—7. 

Members oL ^3, 99r no, 204-6; 
leave of absence, 254. 

Powers of, over : 

Army, 155, 295-9. 

Christians, grants to, 2S2. 

High. Courts’ liiuits of jurisdic- 
tioQy 104, 154* 216,274,276-7. 
Illicit correspondence, 2S8-90. 
Liocal Governments, 104, 218— 
23; over Bengal, 215. 
Revenue, 159. ^ 

Territory, 4T7— 2S. 

President of, 99, 2 1 1— r2 ; Vice- 
President, 70, 207. 

Salaries of, 252, 300. 

Secretary of State and Parlia- 
ment, relations with^ 178, 
274, 290. 

Statutory Enactments regarding, 
202-1 3 » 

Vacancies in, 105, 254, 260, 

also Legislative Council of tlic 
Governor-GeneraL ) 

Governors of factories, t6-i8, 32, 
42. 

Grant, Charles, y8n. 

Guardians and Wards Act, 366- 

Hailoybury College, 76, 78 ; aboli- 
tion of, 92. 

Hardinge^ Lord, 135. 

Harington'a A tuUysis oj the Ben^gal 
BegalatioiUj q^uoted, 57, 72, 84, 
355- 

Hastings, Warren, Governor - 
General of Bengal, 43, 45 ; 
threatened resignation of, 50-T ; 
conflict with the Supreme Court 
of Calcutta, 21, 55, 6o-i ; re. 
Intions with the Company, 63 ; 
evidence in House of Commons, 
74 ; plan of ailministration of 
justice in Bengal, 27S, 354 (f. 

High Courts, the Indian; 

Sohnibion of, 292, 

Establishment of, 3, 103, 151-2, 
163. 

Governor -General in Council’s 
powers regarding, 104, 154, 
216, 274, 276-7. 

Judges of, see Judges. 

Jurisdiction of, 46, 152-4, 267; 
over Governor-General 1 in 
Council, the Governor- Gen- 
erals and Councils of Bengal, 
Madras, and Bombay, 154, 


High Courts, the Indian (c^^) : 

275-6 ; over iNativi Chris- 
tians, ro4, 154; in. Native 
Btates, 168, 373 ff. ; over 
Revenue, 268. 

Law to bo adininisbered by, 53, 
147-9, 154 ; in cases of iu- 
horitance and Buccossion. 277 j 
over ChristiaUB in Native 
States, 104. 154, 274. 

New, power to appoint, 125. 
Power of, over Subordinate 
Courts, 273. 

Privy Council, appeals to, 163. 
I’roceduro of, civil, 87, 163, 362 ; 

I criminal, 87, 164, 362, 415- 

16 ; in cases of oppression, 

/ 276. 

/ Situation of, 1O3, 266; power to 

, alter, 274. 

' Statutory Enactinonis regarding, 

' 2G5-79. 

I Hindu law, 57, 354 fF- ; tcxt-boofcs, 

' } 66 . 

Hindu Wills Act, 363-4* 

Holland, trade rivalry with, 4, 8, 15. 
Holland’s JurisjpTvd&nce cited, 292, 
Hyde, 50. 

Hyder AU, 40. 

' Hyderabad, 165. 

I 

, Illicit correspondence, 288-90. 

I Impey, Sir Elijah, 50, 55, 60. 

' India, clehuition of, 391-2, 

I Indian Waters, limita of, 22S. 

I Inheritance, law regarding, 277, 

I 35^ FI. 

Insolvency, law of, for presidency 
towTia, 90. 

’ Interlopers, 17, 26, 31, 78, 85. 

I International law, 372 if,, 399. 

i James I, King, Charters of, 2, 12, 

! 13- 385-6. 3 S 9 - 

I James H, King, Charters of, 2, 16, 
30-1. 

I Jameson, case, the, 374, 378, 398. 
Judge -advocate, appointed to 
Madras, and Bombay, 19, 20^ 
21. 

Judges : 

Civil and criminal, 1 37-8. 

District, 163. 

High. Court of : 

Exempt from arrest and im- 
prisonment, 276- 
Number of, 125* 

^ Precedence of, .266. 

Qualifications of, I5^t -65, 
207. 
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Judges ( : j 

Sal&ries off 353, 266. j 

Tenttre of office^ 153, 266. | 

Vacancies, 266-7. 

Judicial Commissioners, Courts of, | 
163, 266. I 

Judiciary, 6ce HigVi Courts. | 

Jury, trial by, 14, 4S, 164-5 »’ i 

need not be Cliriafcians, 81. I 
Justices of the peace^ 32, 4b, 70 ; f 
powers of, 79 ; need not be I 
covenanted dvilians, 81 ; juris- I 
diction of, ov^r European | 
British subjects, r65- j 

Kathiawar, 165^; status of, 293, { 
425-6- 

Kaye, 8ir J., quoted, 14 66 , 89. | 

K ho jas, 370. ^ 

Lahore diocese, 157, ^ 

Lttcojiia case, the, 401* ' 

Land, acquisition of, by natural - 
born subjects, 88 ; tenure and 
transfer of, 365, 367. 

Landholdcis, representation of, on { 
I^gisiative Councils, 118, 119, ; 

47 ^ 4 . 

I^aw administered in British India, J 
53, 147 » 1 S4 ? cases of in- [ 
heritanco and succession, 277 ; [ 
over Christians in Nati\ e States, 
104, 154, 274; over JVIahome- , 
<l«ns and Hindus, 56-7, 354 Q. j 
Civil and criminal procedure, 87, 
163-4, 362, 369-71. 415-16. 
Penal code, aee that heading* 

Jjuw Commission, the, 36 - 7 , 9^, 362, 

369- 

Law member of Council, first ap- [ 
pointed, 83, 205. 

I.*awrence, Major, 33, 37- 
I^wrence, Sir John, 45S» 457- 
Indiin, validity of, 251. , 

Lccicy, W. E. H., quoted, 38, 40,43. , 
I^e Warner, Sir wiliiam, 165, 167. ' 
Legislative' Council of the Governor- 
Ooncrnl : | 

Constitution of, 97, 1 13-25, 142-3, 

478-9- ' 

Meetings of, 225-^6. , 

Members of : 1 

ElecUoa of, 115-20. 1 

Number of, 113-15, 224, 429- | 

Official and non-offioial, gi, 

114^15,224. , 

Qualifications for, 120, 480. 
Powers of, 8y-6, icx>-ij i04-‘i5, 1 
143-5,2 26-37 . 4-0«- 17 . ■ I 

He presentation on, i 18-19, 47^ If- ^ 


Legislative Council of the Governor- 
General {cont .) : 

Buies for business in : 

Definitions, 434, 44[-5. 
Financial Statement or Budget, 
121-4, 435-8 ; Kchodulea of 
Revenue and Expenditure, 
439-40. 

Matters of general public iri' 
torost, 121, 124-5, 445-7 ; 
excluded subjects, 124, 435. 
Official maj orlty necessary, 1 1 5 . 
Q neat ions, 124-5* 44 '5-7- 
Quorum, 125, 226. 

Statutory Enactments rogardinK, 
224-40, 

Validity of Indian Laws, 251 ; as- 
sent of Crown and Governor - 
Ocueral tor, 144, 23J'4<i' 
Legislative Councils, 114 {aim spr 
Local Legislatures), 

Lemaistrc, — , 50. 

Levant Company, the, ii, 385-9, 
Lex Loci Act. 358, 

Licences — for sale of spirit, 70 ^ to 
traders and missionaries, 75, 78, 
80 ; abolished, 88. 

Lieutenant -Governors, appoiotment 
of,96, ^4“ Bihar, Bwrzoa, 

Punjab, aud United Provinces). 
Limitation Act, 362. 

Limits — of provinces’ power to alter, 
104, 222 ; of presidency towns, 
13-3, 324- 

Loans to native princes prohibited* 
71, 155. 284.-5. 

Local Governments : 

ConstitutionoL 141-2. 

3>eflnition of, 291. 

Govenior-Gcueral in Cou noil’s 
relation with, 214-15, 220-4’ 

High Courts’ jurisdiction regard- 
ing Bengal, Madras, and 
Bombay, 154, ^75-7. 

Misdemeanours of officials of, 283. 

Names and number of provincea 
under, 141, 294. 

Natives on, iio- 

Kevenue, collection of, and interes t 
in, 159-60* 

Hecrefary of State’s relations with, 
215* 238-Q, 290. 

Staff oL i6a-i. 

Statutory Enactraenta regarding* 
214-24. 

Vacation of office, absences awl 
^ salaries, 105,158,25 2-62 , 300. 
Local Legislatures : 

Constitution of, 133, T45-7* 241-2. 

Electorates of, 118—19, 478 ff. 
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I/ooal Iregislatures (coni.) : 

Membera of, 114, 243, 429-33. 
Additional, ii6, 241-3. 

Expert, 487. 

Qualifications of, 120, 243, 480. 
Term of office of, 242—3. 

New, power to create, 244-6. 
Powers of, 14^-7^ 246-S. 

Presiding membex of, 242, 487. 
Rules for, 242, 246, 249-50. 

Majority to be non-ofiScial, 114, 
242. 

Quorum for, 125, 242. 

Statutory Enactments regarding, 
241-51. 

Validity of Acta of, 250-1. 

Lyall, Sir A. 0., quoted, 3, 10, 67. 
Lyfcton, Lord, 150, 211. 

Macaulay, Lord, first Law Member 
of Council. 83, 205 ; Secretary 
to Board of Control, 81 ^ on tbe 
Law Commission, 87 ; Chair- 
man of Committee on the Civil 
Sorv ice, 92 ; If istor^ of, quoted, 
16, 26, 27. 

Maephergon, Sir John, 50. 

Madras 

Early Courts in (1678), 17-18, 20 ; 
(1687), 21-3; 07-6), 32; 

Recorder's Court (1797), 71 ; 
Supremo Court (t8oo), 72. 
Governor in Council, 42 ; under 
Bengal (1772), 45-6, 64, 70 ; 
(rS33), 83; (1909), r 10-12. 
Legislative Council (1807), 72 ; 
withdrawn ( 1 8 3 3 ) , 84 ; estab- 
lish ed (1S61)/ 102, 1 14, 133,. 
145, 24 j -3, 429-30 {and eee 
Local L<;gi3latures). 
jXear\-/ovi5rBiinea\?,^ 1417 I 

(and see Local Governments). 
Powers and position of Oover- | 
nor in Council, 142,1 54,21 5 ?£., 
2y$-6t 2S3-go. I 

High Courts, Chartered (1861), 
103 (and see High Courts). | 

Regulations, 147 and 3. 1 

Representation of the planting • 
community, 119, 476 ff. 
Revenue, Board of, 161 . 

Subsidiary matters : 

Bishop and Archdeacons, 157, 
253, 280-2. 

Burgesses, the, 22—3. 

Capture by French, 32. 

Choultry, the, 17-18. 

Colleges, 76- 

Commander-in-chief, abolition 
of, 108, 155. 


Madras. Su bsi diaryzna t tJVa (con i. ) : 
Gazettes, 488. 

Mint, 19. 

Sepoys raised (1748), 33. 
Magistrates, 164. 

Mahomedans : 

Laws and Usages of, preserved, 44, 
56-7, 3 54 If- 

Representation of, on Legislative 
Councils. 118-19 ; 452 ff. 
Maine, Sir H. quoted, 106, 339, 
37L 4-5' 

Malcolm, Colonel Sir John, 74. 
Marine, Royal Indian, 107, 228, 233, 

, 413,417- 

I Marriage, law regarding. 80, 355. 

Massachusetts Company, tho^ 10- 
I II. 

Mayo, Lord, 259. 

Merchant Shipping Act, 376, 413- 
14- 

Military Commissions, 295-9. 

Mill, James, 81, 89. 

Mill, John Stuart; 55, 94. k 
Minto, Lord, 108-9. ‘ ' 

Missionaries, 75,77. 

Mogul, the Great, i, 37^ 51-2* 
Monson, Colonel, 45, 50. 

Montagu, — , 15, 27, 28. 

Moral and Material Progress Report, 

191. 

Moxley, Viscount, ioS-10. 

Moxley's Digest, cited, 32, 33, 43, 
354, 412. 

Mortmain Act, 353. 

Municipal Councils, 162. 

Municipal law in Native States, 
424^ 427. 

I Munro, Colonel Sir Thomas, 74. 

I Munsif, Court of, 163. 

' ijl&vtAyy 

Nlutiny, 97 n, 3. 

Mutiny Acts, 33, 68, 72, 80. 

Nabobs’ fortunes, 38. 

Napier, Lord, 259. 

Native States : •* 

Area and number of, 165. 

British subjects in, 168. 

Christians in, 104, 154, 274. 
Foreign relations of, 166-7. 
Jurisdiction exercised in, r6S, 
372 ff. 

Loans to, prohibition of, 71, I55» 
2B4-5. 

Position of, in International Law^ 
. 169. 424- - 

Railway jurisdiction in, 424. 
Territory of, included in * India,* 
2QT j4. 420. 
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Native Si atos [conL) i 

Troops maintained by, 144, 169, 
2^d\ 247, 

Natives ol India : 

Admission of, to share in Admin 
istration, 88-9, 1 10 ; to 

Civil Service, 106, 262-4. 
Education of, to be promoted, 78. 
Government under the Company, 

74 » 77 y 35 5 » 3 ^ 7 " 9 - 

"Law as to, 53, 353-71- 
Religion of, to be maintained, 
77 - 

Naturalization of aliens, 379. 

Navy, Indian, abolition of, 97-8 
(^fee also Marine), 

Nawab, the, 37, 

Negotiable Instruments Act, 354-5. 

New Company, the, 29. 

Nizamut, the, 43 3. 

North, Lord, 40, 60, 

North-W<‘sb frontier Province, Chief 
Commissionership, 134, 14 1 : 
Courts for, at Sind, 163, 

Local Government, 294 (and see 
Local Governments). 

North-Western Provinces (now 
United Provinces). 90, 93 ; 

union of, with Oudh, 141 
(and see United Provinces). 

Nuncoznar’s case?, 32-3, 353. 

Offences of officials, 28 3-9. 

OrLsaa, 2, 37 and n. 2 (and 56 e Bihar, 
Chota Nagjiur, and Orissa). 

Ostend Company, the, 31. 

Oudh, 319 ; Courts of Judicial Com' 
missioners for, 163 [see also 
United Provinces). 

Oucili Estates Act, 363. 

j/aimerston, LbT€i,'94. 

Parliament^ 

Control of the Company by, com- 
menced (1(^8), 26-7 ; as 

regards military forces and 
di^ipiine (i754)» 34; the 
Regulating Acts (1772—3), 40, 
(55 , 356-7 ; Pitt’s Acts (1784— 
8), 62, 67, 6S, 76 ; regarding 
1 oans to native princes and the 
Government of Bengal (1797), 
71 ; Charter Acts (1813), 72, 
7 S-i)i (1833). Sr-9, 131-3; 
(1853), 90-4, 129. 

Government of India Acts (1854— 
S>, 94-8. 129, 130, 134; In- 
dian Conffcjls Act (i86x), 99, 
103, X 14-15, 13^; High 

Courts Acts (1861-5), 103-4 ; 


Parliament (cont .) : 

I Acts — ^(1865-7), 104^, 130- 

I 3 ; (1870-89), ro6-7 ; Indian 
I Councils Acts — (1892, 1904), 

I 107 -S ; (19CV), 108 ff. 

I Indian Enactments of, general 
I characteristics of, m ; not 

^ a complete code for the 

I Government of In<Ua, 290. 

I Parffees, law regarding, 360. 

I PaleiilH, 146, 247. 

H Patna caso, 55, 58. 

Patronage, under Company a?id 
I Secretary of State, 

j Peacock, Sir Barnes, 220, 

Penal code, the, 33, 87, 354 ff., 382 ; 
r persons liable for trial under, 

I 415- 

I Pensions, 80, 126, 170. 

I Persian Coast and Islands, law in, 
392. 

Pitt, Thomas, 31 

I Pitt, William, denounces Pox’s 
East India Bill, 62 ; relations 
with directors and Board of 
Control, 68 ; Act of (1784), j, 
62-G. 

Plassey, battle of, 2, 34, 37. 

Posts and telegraphs, 140. 

Presents, prohibition of, 49, 65, 

283^4- 

Presidencies, 141 and n. (and see 
I their names). 

Presidency magistrates, 164. 

[ Presidency towns, power to extend 
I limits of, 80, 234. 

President of Council, 99, 211; 

I Definition of, 434. 

[ Property, powers of Secretary of 
State regarding, 138, 193. 

[ Protectorates, 51, 395 ff. ; juris- 
diction iri, 4O2-7. 

Provinces. 141, 161 ; definition of, 
291 ; non -regulation Provinces 
102 [and see names of Protein ces). 
Public Works Member of Counc^ 

ro6, r39, 204. 

Punjab Lieutenant - Governorship 
(1859), 91 : 

High Courts, 163 (and see High 
■Courts). 

LegiaJative Counojl, 103 and n. 3, 

1 14, 145, 243,432. 

Local Government, 141-2, 217. 
Representation of landowners, 

^ 118, 475 II. 

Punjab Laws Act, 360. 

Quarter >Sessions at presidency 
to^ns, 32,43, 48. 




